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From: Sidman Martin, Margaret

To: c™M

Subject: 2019 Questions & Memos re: JEA

Date: Tuesday, November 05, 2019 9:23:31 AM

Attachments: GC-#1310408-v3-Memo_re_CC_Role_re JEA__JEA_ITN__ Merits_of ITN (2).pdf

20190923 OGC Specialized Legal _Counsel Memo.pdf

GC-#1302575-v1-JEA ITN_Cone of_Silence Guidelines.pdf

GC-#1307056-v1-Memo re Ex Parte (a_k a Cone of Silence) Guidelines: JEA Invitation to Negotiate.pdf
Inquiry about JEA authority and Council Authority.msg

At the Agenda/ Organizational meeting Monday November 4, 2019, there was a request for memos
that were circulated regarding the 2019 Future of JEA, along with an e-mail response to Council
Member Priestly Jackson. Above attached are those documents.

Regards,

Peggy

Margaret M. “Peggy” Sidman

Deputy Legislative Affairs and Managing Deputy
Office of General Counsel

117 W. Duval Street, Suite 480

Jacksonville, FL 32202

Telephone: (904) 255-5055

Fax: (904) 255-5119

Email: psidman@coj.net
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OFFICE OF GENERAL COUNSEL
CITY OF JACKSONVILLE

117 WEST DUVAL STREET
SUITE 480

JACKSONVILLE, FL 32202
PHONE: (904) 255-5100

MEMORANDUM
TO: Honorable Council Member Brenda A. Priestly Jackson
CC: Jason R. Gabriel, General Counsel
FROM: Lawsikia J. Hodges, Deputy General Counsel, Government Operations

Lynne Rhode, JEA Chief Legal Officer
Stephen M. Durden, Chief Assistant

RE: City Council’s Authority Regarding JEA and JEA Invitation to Negotiate
#129-19 for Strategic Alternatives; Clarification regarding meaning of the
phrase “merits of the ITN terms” as used in the Ex Parte Communications
(a/k/a Cone of Silence) Guidelines Memoranda

DATE: October 7, 2019

l. Background.

On August 2, 2019, JEA, an independent agency of the City of Jacksonville (“City”),
issued JEA Invitation to Negotiate #129-19 for Strategic Alternatives pursuant to JEA’s
Procurement Code (the “ITN”)." An “invitation to negotiate” is one of several competitive
government procurement methods.? Pursuant to Article 21, Section 21.09 of the City Charter,
JEA is not subject to the City’s Procurement Code (Chapter 126, Ordinance Code). Section
21.09 authorizes JEA to establish its own procurement code regarding contractual services.?
JEA’s Procurement Code was originally established in 1996, and JEA’s contractual services are
governed by its procurement code.

! The ITN is available at jea.com/strategicalternatives.

2 An “invitation to negotiate” is similar to another government procurement method referred to as a “request for proposal”. An
ITN typically consists of minimum requirements, a description of services, evaluated responses, multiple negotiation sessions and
a final contract award.

3 Section 21.09 provides as follows: “JEA shall not be subject to the provisions of Chapter 126, Ordinance Code of the City of

Jacksonville, as the same may be amended from time to time, however, JEA in entering into any contracts relating to the
construction, reconstruction, repair, operation or maintenance of the utilities system or the purchase of supplies, equipment,
machinery and materials for the utilities system or the contracting or otherwise purchasing for any advisory, professional or any
other services may establish such rules, regulations or procedures as it may deem desirable or necessary in connection
therewith.”







JEA approved issuing the ITN, subject to mandatory minimum requirements, for public
advertisement on July 23, 2019.* City Council did not pre-approve the ITN, or any of its terms,
prior to the ITN’s public advertisement on August 2, 2019. Additionally, JEA did not seek City
Council’s approval of the ITN, or any of its terms, prior to the ITN public advertisement.

After the ITN was issued, and pursuant to several council member requests, the Office of
General Counsel provided memoranda to City Council on September 24, 2019, and August 27,
2019 (the “ITN Memoranda”). The purpose of the ITN Memoranda was to provide City Council
with practical guidelines related to ex parte communications (a/k/a Cone of Silence) and other
communications during the Cone of Silence Period (as defined in the ITN Memoranda). These
guidelines permitted City Council during the Cone of Silence Period to discuss JEA, JEA
strategic alternatives, and JEA’s future so long as such discussions did not lead to discussions
regarding the “merits of the ITN terms.”

In light of the above background, you have asked the following questions.

1. Questions Asked.

A. What authority does the City Council have with respect to JEA and the ITN?
B. What does the phrase “merits of the ITN terms” mean as used in the ITN Memoranda?

1. Short Answers.

A. JEA is an independent agency of the City governed by Article 21 of the Charter. In
accordance with Section 21.04, JEA is authorized to sell its assets; however, if JEA sells
more than ten percent (10%) of its assets, such sale would require City Council approval
and subsequent voter referendum.

In regards to the ITN, City Council has the ultimate authority to approve or reject any
ITN contract award that includes a sale of more than ten percent (10%) of JEA’s assets.
However, City Council has no authority under the Charter to require the JEA Board to
perform or not perform an action regarding the ITN.

B. The phrase “merits of the ITN terms” as used in the ITN Memoranda, refers to any
discussions during the Cone of Silence Period regarding the worthiness, or pros and cons,
of essential ITN terms (i.e., minimum requirements, scope of services description, and
evaluation criteria). As noted in the ITN Memoranda, City Council (and the Mayor) is a
potential decision-maker in the ITN contract award. As public officials, council
members (and the Mayor) have the potential to influence the procurement competition
and outcome. As such, procurement and ethics laws expressly limit various

% See JEA Resolution 2019-07.







communications and actions by public officials and government employees during a
government procurement process.’

The above being said, City Council may engage in discussions, meetings, or workshops
to discuss JEA, JEA strategic alternatives, JEA’s future, or the ITN procedures, timelines
and components so long as such discussions, meetings, or workshops during the Cone of
Silence Period (as defined in the ITN Memoranda) do not lead to discussions regarding
the merits of essential ITN terms.

V. Analysis.

A The City’s independent agencies, including the JEA, were established by acts of
the Florida Legislature and are identified in Section 18.07 of the Charter. The City’s independent
agencies’ exists as separate body politic and corporates, having a corporate existence distinct and
separate from the City. Among other things, the City’s independent agencies can sue and be
sued, own property (personal and real) in its own name, and are generally authorized to operate
its business and enter into contracts without City Council approval®.

Article 21 of the Charter creates JEA and defines its responsibilities, authority, and
powers. JEA was created for the purpose of owning, operating, and managing utilities systems
(i.e., electric, water, sewer, natural gas, etc.). The majority of JEA’s express powers are set forth
in Section 21.04, and JEA’s implied powers are set forth in Section 21.05. Pursuant to Section
21.04, JEA may sell more than ten percent (10%) of its assets, subject to City Council approval
and subsequent voter referendum. Additionally, pursuant to Section 21.09, JEA is authorized to
establish its own procurement code, which JEA established in 1996.

Unlike with other independent agencies, City Council has a unique authority over JEA.
Namely, City Council, via supermajority vote, has the authority in its sole discretion to modify
all or a portion of JEA’s powers. Thus, City Council could eliminate JEA and have its duties
taken over by a newly created City department, if it desired to. Further, City Council could
modify JEA's relationship with the rest of the Consolidated Government by increasing or
decreasing JEA's required use of Central Services (e.g., require JEA to use the City’s
Procurement Division). However, City Council may not interfere with JEA's exercise of its
powers and duties, so long as Article 21 grants JEA particular powers and duties. In other
words, and oversimplified, the Charter grants to JEA, inter alia, the power to operate the City's
electric utility; thus, JEA, and only JEA, may operate such utility. Similarly, City Council may
not, consistent with the Charter, operate the City's electric utility, directly or indirectly.” So long

® See Section 112.313(6) and (8), Florida Statutes; Section 838.22(1), Florida Statutes; Chapter 602, Ordinance Code; JEA
Procurement Code.

® pursuant to the Charter, City Council must approve each independent agency’s budget. See Article 14 of the Charter. Each
independent agency has authority and powers as provided in each independent agency’s applicable City Charter provisions.

" Finally, while the Council may modify or repeal any or all of Article 21 by supermajority vote, the Council may not use an
amendment to Article 21 as a backdoor method of amending another provision of the Charter. For example, Section 3.01(e)(2) of
the Charter requires further approval by referendum of the electors for certain specified categories of the Charter such as matters
involving the Council Auditor. Consequently, the Council could not amend Article 21 in a manner that modified the Charter
powers and duties of the Council Auditor without the referendum required by such section of the Charter.







as JEA remains in the Charter as an independent agency, City Council and JEA must function
within their respective Charter spheres.

In regards to the ITN, City Council has the ultimate authority to approve or reject any
ITN contract award that includes a sale of more than ten percent (10%) of JEA’s assets. Because
JEA issued the ITN pursuant to its procurement code, City Council has no authority to require
JEA to perform or not perform an action regarding the ITN. Notwithstanding the foregoing, City
Council may engage in discussions, meetings, or workshops to discuss JEA, JEA strategic
alternatives, JEA’s future or the ITN procedures, timelines and components so long as such
discussions, meetings, or workshops during the Cone of Silence Period (as defined in the ITN
Memoranda) do not lead to discussions regarding the merits of essential ITN terms (i.e.,
minimum requirements, scope of services description, and evaluation criteria).

B. As previously discussed in the ITN Memoranda, the purpose of public bidding is
to ensure fair competition upon equal terms to all bidders.® Florida procurement and ethics laws
expressly limit various communications and actions by public officials and government
employees during a government procurement process.” In order to assist council members with
their obligation as potential decision-makers in the ITN, this Office provided practical guidelines
to City Council regarding communications between council members and other parties, including
vendors/respondents, the public, and the media, during the Cone of Silence Period. Under the
guidelines City Council was permitted to discuss JEA, JEA strategic alternatives, and JEA’s
future during the Cone of Silence Period so long as such discussions did not lead to discussions
regarding the “merits of the ITN terms.”

The phrase “merits of the ITN terms” as used in the ITN Memoranda refers to any
discussions during the Cone of Silence Period regarding the worthiness or pros and cons of
essential ITN terms (i.e., minimum requirements, scope of services description, and evaluation
criteria). Additionally, the term “merits” as used in this context means “the substantive
considerations to be taken into account” regarding the worthiness of essential ITN terms.*® In
light of this guidance, council members are discouraged from debating the importance of one
ITN minimum requirement versus another during the Cone of Silence Period. Such discussions
by City Council or individual council members during the Cone of Silence Period regarding the
merits of essential ITN terms may (directly or indirectly) improperly sway or influence the
procurement competition and process that bidders are currently participating in.

As discussed in the ITN Memoranda, whether a specific communication or action is
permitted or prohibited by law and best government procurement practices will vary depending
on the type and content of the communication or action in question. Ultimately, each public
official must exercise their professional judgment in engaging in various communications and

8 Wester v. Belote, 138 So. 721 (Fla. 1931).

® See Section 112.313(6) and (8), Florida Statutes; Section 838.22(1), Florida Statutes; Chapter 602, Ordinance Code; JEA
Procurement Code.

1% See Black Laws Dictionary.







actions regarding JEA ITN related matters. When in doubt, please do not hesitate to seek further
advice from this Office.

V. Conclusion.
We trust that this memorandum provides the legal guidance that you seek. Should you

have any questions or require additional information, please do not hesitate to contact us for
further discussion.









OFFICE OF GENERAL COUNSEL
CITY OF JACKSONVILLE

117 WEST DUVAL STREET
SUITE 480

JACKSONVILLE, FL 32202
PHONE: (904) 255-5050

LEGAL MEMORANDUM

TO: Honorable Council Members

FROM: Jason Gabriel, General Counsel

RE: Legislative Counsel & Specialized Legal Counsel
DATE: September 23, 2019

l. Background, History & Purpose

A request was made at a Special Council meeting held on September 16, 2019 seeking
direction from the Office of General Counsel with regard to engaging specialized outside counsel
to assist with JEA-related matters. This memo provides guidance with respect to that process.

The Council’s chief legal officer is the General Counsel, and any assistant general
counsel may be assigned to the Council by the General Counsel to counsel the Council.
Additionally, Section 7.01, Charter, provides that “the council may create an office of legislative
counsel within the legislative branch whose purpose shall be to advise and assist the council and
its committees and members in the achievement of a clear, faithful and coherent expression of
the legislative policies and to perform such other related duties for the council as the council may
direct.” This provision permits the City Council to create an office within the Consolidated
Government which works within, and is part of, the legislative branch.

According to the Charter, such an office would provide services similar to those currently
provided by the Office of General Counsel through Peggy Sidman and Paige Johnston (and
others). The position(s) would be housed, funded, budgeted and administered by the City
Council (under the Council President’s immediate supervision). In this format, the City Council
may hire the attorneys of its choice. Because of the narrow Charter authority granted to the
Legislative Counsel, such counsel would be required to coordinate with the Office of General
Counsel so as to assure the proper distribution of labor, allocation of resources and
understanding of the role. The Office of General Counsel would be willing to provide training to
such attorney(s) and remain in close cooperation and collaboration with such staff. The lawyers
within the Legislative Counsel’s Office must understand their labor would relate solely to
legislative prerogatives such as drafting legislation, providing procedural counsel, etc.

Document Number word: 1306491
Document Number pdf: 1307044







Additionally, such lawyers would be prohibited from drafting contracts or items that involve
executive branch functions.

To be clear, City Council is not authorized to hire attorneys to provide adversaries to the
Office of General Counsel or to challenge a binding legal opinion. The Office of Legislative
Counsel would be bound by the binding legal authority of the General Counsel in the same
manner as the Council and any office or agency of the Consolidated Government. The Office of
Legislative Counsel would not be authorized to provide legal opinions or advice that run counter
to the opinions or advice of the General Counsel. Article 7 of the Charter ensures a single legal
voice for the Consolidated City, including the Council. Article 7 centralizes legal advice so as to
streamline government and eliminate intergovernmental litigation, as well as the need for the
taxpayer dollars that underwrite such internal fights.

The Council has previously experimented with having an Office of Legislative Counsel.
Shortly after creating that Office, the City Council, in 1987, recognized that the hiring of
Legislative Counsel carries with it complications and difficulties and eliminated the Office of
Legislative Counsel. At the time, the Council recognized that its legislative needs were most
efficiently met by lawyers from the Office of General Counsel providing those services. See
Ordinance 87-1150-614 where Council, in eliminating the Office of Legislative Counsel, set
forth several reasons for finding that it was not in the best interests of the City to have an Office
of Legislative Counsel, including the fact that it led to duplications in office expenditures as well
as problems in coordination and consultation between the Office of Legislative Counsel and
Office of General Counsel. Furthermore, the City Council determined that it was in the best
interests of the City that the legal staffs providing legal services to the Council “be united under
one consolidated office, the Office of General Counsel, in accordance with the original intent and
structure of the Consolidated Government.”

Should the Council seek to hire an attorney or firm on a special project basis, the hiring
of that attorney or firm would be subject to the requirements of the Charter which provide that
any outside counsel may be hired only upon finding of a need by the General Counsel. Section
7.01, Charter (“The General Counsel may authorize the City to engage outside private counsel
upon written certification by the General Counsel of its necessity, and such engagement shall be
in accordance with procedures set for the by the City Council.”) Should the Council seek
counsel other than as the Legislative Counsel, or an assistant to the Legislative Counsel, the
Council must coordinate the request for acquisition of such legal counsel through the General
Counsel. All legal service requests for the entire consolidated government for outside
engagement flow through the Office of General Counsel. Section 7.01, City Charter.

I1. Scope of Service, Budget, Selection & Engagement of Special Counsel

With respect to hiring specialized outside counsel regarding JEA questions, | recognize
the needs of the Council in this matter and the acquisition of such counsel may be justifiable in
accordance with the City Charter. As | recommended at the Special Meeting, the most optimal
and efficient method of handling these inquiries is to, as they arise, pose the question to the
Office of General Counsel. Our office would in turn either answer the question with in-house
expertise, or, if necessary, engage specialized outside counsel to address the matter. The other
option would be to engage specialized outside counsel to address the matters as they arise. The
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remainder of this memo addresses that process (i.e., the procedures related to engaging
specialized legal counsel for legislative-related purposes).

1. Scope of Service

First, the set of questions to be answered or slate of services desired should be
considered, articulated and drafted. In the instance of the potential recapitalization of all or a part
of the JEA, this could involve corporate, transactional, mergers and acquisition counsel
(“M&A”), particularly in the context of a governmental agency examining potential
privatization.

2. Budget

Based on the scope of services, anticipated rates, the longevity and complexity of the
project and other considerations, an anticipated budget is approximated and the appropriate
budget appropriation made. For example, an initial recommended budget for M&A counsel as
referenced here might be in the range of $250,000.00 to $500,000.00. The budget would be
revisited during the course of the engagement and when necessary amended or extended as
dictated by the scope of the project.

3. Selection of Counsel

As General Counsel, 1 would provide either a firm, or list of firms, that would be
optimally situated with the appropriate expertise to handle the quality, quantity and breadth of
services that is anticipated with the project scope. Council in turn would approve the firm, or set
of firms, for that specialized set of legislative-related legal work. This is accomplished via
legislation that includes an approved engagement letter as described in the next section.

4. Engagement of Counsel

Once the appropriate counsel is selected, an engagement letter is entered into, in a form
substantially similar to the one attached hereto as Exhibit A. The engagement letter is also where
approval by the General Counsel is made thereby satisfying the written certification required by
the Charter as to the necessity of the legal service. This engagement letter is typically included as
an exhibit to the considered legislation referred to above.

1. Conclusion

This memo addresses the process for obtaining and engaging a law firm to serve as
legislative counsel for a special project engagement involving legislative-related legal counsel on
a particular issue.

Please contact me with any questions or concerns.
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EXHIBIT A
ENGAGEMENT LETTER

Date

, Esquire

Firm Name:
Firm Address:

Email:

RE: Engagement of [Eirm_Name] for specialized legislative-related legal services
regarding

Dear Mr./Ms.

This letter is to confirm the engagement of [Firm Name] (the “Firm”) by the City of
Jacksonville, Office of General Counsel (“OGC”) on behalf of the City of Jacksonville (“City”)
for specialized legislative-related legal counsel related to . The Firm is being
retained to provide specialized legal services as outside counsel to the City Council. Specifically,
the Firm will provide the following scope of services to the City Council in close cooperation
and consultation with the City Council and the OGC.:

e Advise and counsel the City Council and OGC on
e Provide all other legal services as may be requested by the Council and OGC and
reasonably related to the matter described.

The first purpose of this letter is to confirm the Firm’s initial engagement as counsel and
to confirm certain information concerning fees and billing, and other terms that will govern our
relationship. You will be the Firm’s primary contact. As agreed, you are to provide legal
services to the City at the rate of $ .00 per hour. The rate for other attorneys and
paraprofessionals who may work on this matter and their respective rates are as follows:
. Secretarial time will not be billed. In the event that the Firm may, from time
to time, recommend that other attorneys and/or paralegals be enlisted to provide assistance on
these matters, you will notify OGC when that is recommended to obtain prior written approval
and agreement upon the hourly rate for each such person. It is anticipated that routine paralegal
and attorney support will be provided directly by OGC.

This engagement is limited to a “not-to-exceed” amount of $ .00, and is
governed by Section 108.505( ) of the City of Jacksonville Ordinance Code, in addition to
other provisions of the Ordinance Code. The Firm agrees to notify OGC when $ .00 of

the budget has been expended and recognizes that the not-to-exceed amount cannot be modified
without written amendments authorized in accordance with the Ordinance Code. No fees or costs
shall be billed to the City beyond the foregoing amount without a written amendment to this
engagement letter signed by the Firm and the General Counsel or his designee, and subject to the
required and authorized approvals as set forth in the Ordinance Code. All files created during
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your retention of the matters at hand are the property of the City. Upon the conclusion of the
matters, or upon a written request by the Council or OGC for their production, all such files shall
be returned.

The Firm will comply with the City’s travel reimbursement policy (including but not
limited to Chapter 106 (Budget and Accounting Code), Part 7 (Travel and Expense
Reimbursement). No travel costs exceeding the amounts allowed by such policy will be
reimbursed to the Firm. The Firm shall not charge for travel time to or from Jacksonville,
Florida. The Firm also agrees to charge the City the lowest amounts that it charges to other
governmental clients for administrative costs such as photocopying, faxing, delivery, etc.,
although it is contemplated that billing for such services should be minimal because such
services will normally be provided by the OGC.

Detailed monthly billings will be submitted by the 10th of each month to the City via
OGC, c/o Margaret M. Sidman, Managing Deputy General Counsel, at PSidman@coj.net and
hard copy to her attention at 117 W. Duval Street, Ste. 480, Jacksonville, FL 32202, along with
electronic copy to Cheryl L. Brown, Director/Council Secretary at CLBrown@coj.net, and
electronic copy to me at JGabriel@coj.net. The Firm shall also submit reasonably detailed
itemized bills to OGC in tenth-of-an-hour billing increments format, and shall break down the
tasks performed by each person involved, and will identify by initials or name each person who
performs the respective tasks to OGC. Payment will be remitted by the City approximately thirty
days following receipt of the billings. The parties will endeavor in good faith to resolve promptly
any billing issues as may arise from time to time.

The City is aware that the nature of the Firm’s practice is such that the Firm may from
time to time concurrently represent one client in a particular case or matter and an adversary of
that client in an unrelated case or matter if it is the Firm’s professional judgment that the Firm
can undertake the concurrent representation impartially and without any adverse effect on the
other responsibilities the Firm has to either client. The Firm will provide the City with
information regarding such matters, and seek a written acknowledgment that such concurrent
representation, in unrelated matters, is not inappropriate and consent to any such present or
future concurrent representations.

OGC may terminate the Firm’s representation by delivering a written notice of
termination to the Firm. The Firm will also have the right to withdraw from its representation of
the City any time with the City’s consent or for good cause without the City’s consent. If the
Firm is discharged or elects to withdraw, the parties will take all steps necessary to free each
other of any obligation to perform further, including the execution of any documents necessary
to complete the termination of the representation, and will take all steps that are reasonably
practicable to protect the City’s interests. If a discharge or withdrawal occurs, the Firm, subject
to the applicable not-to-exceed amount, will be entitled to be paid or reimbursed for all
authorized costs and expenses paid or incurred on the City’s behalf, and the Firm will be entitled
to be paid a reasonable fee for the authorized professional services rendered to the date of
termination and for which the Firm previously had not been paid.

If this letter correctly reflects your understanding of the scope, terms, and conditions of
your representation of the City Council and the City of Jacksonville, please execute the enclosed
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copy of this letter in the space provided below and return it to my attention. If you have any
questions concerning this letter or your representation, please do not hesitate to call me.

Sincerely,

Jason R. Gabriel
General Counsel

The foregoing is approved and agreed to:

By: Date:
, Esquire
, Firm
Approved:
Date:
Scott Wilson

Council President

Approved:
Date:
Cheryl Brown
Director/Council Secretary
Approved:
Date:

Margaret M. Sidman
Managing Deputy General Counsel

I have confirmed that funds are appropriated and can be encumbered to support this retention.

[Name of authorized official]
[Title of authorized official]
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OFFICE OF GENERAL COUNSEL
CITY OF JACKSONVILLE

117 WEST DUVAL STREET
SUITE 480

JACKSONVILLE, FL 32202
PHONE: (904) 255-5059

MEMORANDUM

TO: Honorable Council Members
CC: Jason R. Gabriel, General Counsel
FROM: Lawsikia J. Hodges, Deputy General Counsel, Government Operations

Margaret M. (“Peggy”) Sidman, Deputy Legislative Affairs/Managing uty
RE: JEA Invitation to Negotiate #129-19 for Strategic Alternatives -

Cone of Silence Guidelines
DATE: August 27, 2019

I. Purpose

The purpose of this memorandum is to provide you with recommended Cone of Silence
Guidelines regarding the JEA Invitation to Negotiate #129-19 for Strategic Alternatives” issued
on August 2, 2019 (the “JEA ITN Solicitation”). While several procurement practices and
prohibitions described below tend to overlap with ethics and sunshine law requirements, any
ethics or sunshine law concerns that you may have related to the JEA ITN Solicitation should be
independently reviewed by our office.

II. Background

Several of you have inquired about the JEA ITN Solicitation and the extent to which the
Ex Parte Communications Policy applies to City Council, individual council members, and
immediate staff communications (collectively, the “Council”). In government procurement, the
ex parte communications prohibition is commonly referred to as the “cone of silence.” The
essential purpose of the cone of silence is to ensure fair, transparent, ethical and open
competition in the procurement process and to secure the best values for the government at the
lowest possible expense.! The cone of silence for the JEA ITN Solicitation began on August 2,
2019% and will remain in effect until the JEA Board makes a contract award’ (the “Cone of

" Wester v. Belote, 138 So. 721 (Fla. 1931).

> The JEA Solicitation is available at jea.com/strategicalternatives.

* Any JEA Board contract award under this solicitation is subject to Council approval and subsequent voter
referendum. Section 21.04, JEA Charter.








Silence Period”). The Cone of Silence Period will also apply to any bid protests and remain in
effect until the JEA Board resolves such protests (i.e., grant or deny).

As shown on Attachment 1 (JEA ITN Solicitation Approval Process), the Council® is a
clear potential decision-maker in the JEA ITN Solicitation procurement process. As such, it is
important that the Council understands how certain communications regarding the JEA ITN
Solicitation may directly or indirectly impact the fair, transparent, ethical and open procurement
process. The JEA Board desires to meaningfully explore strategic alternatives for JEA’s future
in this procurement process and, together with Vendors and Respondents,” will invest significant
amounts of time and resources. The Guidelines below are intended to assist you in determining
whether your desired actions and communications regarding JEA during the Cone of Silence
Period are appropriate. Our office recommends that all Council actions and communications
regarding JEA during the Cone of Silence Period consider the guidance and associated
procurement risks described herein.

III.  Cone of Silence Guidelines (‘“‘Guidelines’’)

The Guidelines below address the following topics: 1) Communications to Certain Parties; 2)
Publicly Noticed Meetings; 3) Legislation; 4) FY2019-2020 Budget Approval Process; and 5)
Associated Procurement Risks. The Guidelines are based on the relevant laws and provisions
contained on Attachment 2 and the Council (and Mayor) should adhere to the Guidelines during
the Cone of Silence Period. Except for laws governing ethics, the Guidelines will no longer
apply at such time that the Cone of Silence Period is no longer in effect® (i.e., JEA Board
contract award).

The Guidelines are intended to serve as a practical guide during the Cone of Silence Period
only. Whether a specific communication or action by the Council is permitted or prohibited by
law and best government procurement practices will vary depending on the type and content of
the communication in question. When in doubt, and prior to making your desired action or
communication regarding this matter, please do not hesitate to seek further advice from our
office.

A. Communications to Certain Parties

1) Vendors and Respondents to the JEA ITN Solicitation

Communications of any kind between the Council and Vendors/Respondents regarding
the JEA ITN Solicitation, including communications regarding process participation or interest
in responding, are strictly prohibited.’

* The Mayor is also a clear potential decision-maker in the JEA ITN Solicitation procurement process. Thus, the
Guidelines also apply to the Mayor, including his immediate Mayoral staff.

* “Vendors” and “Respondents” are defined in the JEA ITN Solicitation on Pg. 83-84.

® The Cone of Silence Period will no longer apply when the JEA Board makes a contract award and all bid protests,
if any, have been resolved. Any contract award shall be subject to Council approval and subsequent voter
referendum.

7 As potential decision-makers to the JEA ITN Solicitation, the Council and Mayor will have the power to approve
or reject the JEA Board’s contract award during the procurement process. The JEA Board’s Ex Parte

2







Communications between the Council and Vendors/Respondents regarding any matters
unrelated to the JEA ITN Solicitation are permissible. However, Council should consider
appearances of impropriety when engaging in any permissible communications with
Vendors/Respondents.

2) Constituents and Other Members of the Public

Communications between Council and constituents and other members of the public
(collectively, the “Public”) regarding possible Vendors/Respondents and the merits of the JEA
ITN Solicitation terms are strictly prohibited.

Communications between the Council and the Public regarding JEA, JEA strategic
alternatives, or JEA’s future in general are permissible so long as such discussions do not lead to

discussions regarding the merits of JEA ITN Solicitation terms.

3) Social Media and News Interviews; Other Public Statements

Communications by the Council on social media, in news interviews or other public
venues and forums regarding the merits of the JEA ITN Solicitation terms are strictly prohibited.

Communications by the Council on social media, in news interviews or other public
venues and forums regarding JEA, JEA strategic alternatives or JEA’s future in general are
permissible so long as such discussions do not lead to discussions regarding the merits of JEA
ITN Solicitation terms.

B. Publicly Noticed Meetings

Town hall meetings and other publicly noticed meetings held by Council regarding the
merits of the JEA ITN Solicitation terms are strictly prohibited.

Town hall meetings and other publicly noticed meetings held by Council regarding JEA,
JEA strategic alternatives or JEA’s future in general are permissible so long as such discussions
do not lead to discussions regarding the merits of the JEA ITN Solicitation terms.

C. Legislation

Legislation filed by Council regarding the JEA ITN Solicitation is strictly prohibited.

Legislation filed by Council regarding JEA, JEA strategic alternatives and JEA’s future
in general is permissible so long as Council and Council committee discussions do not lead to
discussions regarding the merits of the JEA ITN Solicitation terms.

Communications Policy prohibits communications between a bidder and JEA, its members, employees, agents, and
representatives. Given the Council’s authority in the JEA Charter to approve or reject the JEA Board’s contract
award, the Council in this limited procurement instance is acting as a representative and principal decision-maker of
the JEA.







Ordinance 2019-566 regarding proposed changes to JEA employees’ pension benefits is
scheduled to be reviewed in Council committees the week of September 2, 2019. Any
discussion on this bill regarding the merits of the JEA ITN Solicitation terms is strictly
prohibited. However, any discussion regarding JEA employees’ pension benefits or JEA
strategic alternatives and JEA’s future in general is permissible.

D. FY2019-2020 Budget Approval Process

Any discussion by Council during the FY2019-2020 budget ordinance approval process
regarding the merits of the JEA ITN Solicitation terms is strictly prohibited.

Any discussion by Council during the FY2019-2020 budget ordinance approval process
regarding JEA, JEA strategic alternatives or JEA’s future in general is permissible so long as
Council and Council committee discussions do not lead to discussions regarding the merits of the
JEA ITN Solicitation terms.

E. Associated Procurement Risks

Associated procurement risks for the JEA Board, Vendors, Respondents, and the Council by
engaging in prohibited communications during the Cone of Silence Period include, but are not
limited to the:

e Potential for Vendors and Respondents to be disqualified from participating in the
procurement process (which leads to less competition);

e Potential ethics complaints and other actions to be filed against public employees and
public officers;

e Potential for Vendors and Respondents to be misinformed during the procurement
process;

e Potential of frustrating the pending procurement process and re-soliciting bids;

e Potential for the time and resources invested by the JEA, Vendors/Respondents and
the City to be expended needlessly; and

e Inability of the JEA Board to pursue its decision to explore strategic alternatives for
JEA’s future.

IV. Conclusion

I trust that this memorandum provides the guidance you seek. As always, please do not
hesitate to contact me with any questions or concerns whatsoever.

List of Attachments:

Attachment 1 ITN Procurement Approval Process
Attachment 2 Relevant Laws and Provisions







JEA ITN Solicitation Approval Process for City Agencies and Officials Only*

Attachment 1

JEA ITN Publication

>
August 2, 2019
Cone of
Silence
Period (Solicitation, Evaluation & | Negotiation Phases)
> JEA Contract Award

JEA Board Approves or Rejects

(If JEA Board Approves) l

JEA Contract Award Legislation

City Council Approves or Rejects

(If City Council Approves) l

JEA Contract Award Legislation (as approved by
City Council)

Mayor Approves or Rejects

(If Mayor Approves)

JEA Contract Award (as
approved by City Council)
Referendum

Voters Approve or Reject

* The City Approval Process shown above only includes City agencies and officials and does not include other required agency approvals.







Attachment 2

Relevant Laws and Provisions

I. Government Procurement Principles — Open/Fair Competition Concepts

Public policy favors competitive procurement whenever possible, even in the absence of
controlling statutes and/or laws. 1966 Op. Att’y Gen. Fla. 066-9 (Feb. 7, 1966)

The purpose of public bidding is to protect the public against collusive contracts; to secure fair
competition upon equal terms to all bidders; to remove not only collusion but temptation for
collusion and opportunity for gain at public expense; to close all avenues to favoritism and fraud
in its various forms; to secure the best values for the [public body] at the lowest possible
expense, and to afford an equal advantage to all desiring to do business with the [public body],
by affording an opportunity for an exact comparison of bids. Wester v. Belote, 138 So. 721 (Fla.
1931).

Competitive procurement affords the public protection by preventing favoritism toward
contractors by public officials. City of Daytona Beach v. News Journal Corp., 156 So. 887 (Fla.
1934)

Public bidding seeks to ensure fair competition by providing equal terms/criteria for award of
contracts. City of Opa-Locka v. Trs. of Plumbing Indus. Promotion Fund, 193 So.2d 29 (Fla. 3d
DCA 1966)

II. JEA ITN #129-19 Provisions Regarding Communications

Ex Parte Communication is defined in the ITN as “inappropriate communication
concerning the ITN between a firm submitting a Reply and a JEA representative during
the time which this ITN is being advertised [through] the time of award. For more
information on Ex Parte Communications, see JEA Procurement Code, Article 1-110.”
ITN, Pg. 81

“Parties interested in making an offer related to JEA’s review of potential alternatives are
required to participate in this ITN process, which will be integral to the report and
recommendations that will be provided to the [JEA] Board of Directors and the
Jacksonville City Council.” Section 1.3 (Additional Information) of the ITN, Pg. 22

“All communications regarding this ITN process should be directed to the Designated
Procurement Representatives identified in Section 2.11, who will distribute
communications to or solicit necessary information from JEA personnel, the Advisors, or
subject matter experts as deemed appropriate.” Section 1.4 (Advisors) of the ITN, Pg. 22







“By signing the Reply, the Respondent certifies ... that its Reply is made without outside
control, collusion, fraud, or other illegal or unethical actions. The Respondent shall
comply with all JEA and City of Jacksonville ordinances, policies, and procedures
regarding business ethics. Section 2.12 (Ethics) of the ITN, Pg. 23

III. JEA Procurement Code Provisions Regarding Ex Parte Communications
Section 1-110 of the Procurement Code provides, in relevant part, as follows:

(1) Policy. Ex Parte Communication denies any Company submitting a bid or proposal
fair, open and impartial consideration. Adherence to procedures that ensure fairness 1s
essential to the maintenance of public confidence in the value and soundness of the
important process of public Procurement. Therefore, any Ex Parte Communication
between a Company (or its employees, agents or representatives) and JEA (its members,
Employees, agents, or representatives, other than the Chief Procurement Officer or
Designee or JEA’s legal counsel) is strictly prohibited.

(2) Periods. Ex Parte Communication is prohibited during the following periods:
(a) from the advertisement of a Solicitation through the award of a Contract; and

(b) from the initiation of a protest of an Award or Contract through resolution of such
protest.

IV. Florida Statutes — Procurement and Ethics Laws

Section 838.22(1) — Bid Tampering

(1) It is unlawful for a public servant or a public contractor who has contracted with a
governmental entity to assist in a competitive procurement to knowingly and
intentionally influence or attempt to influence the competitive solicitation undertaken by
any governmental entity for the procurement of commodities or services, by:

(a) Disclosing, except as authorized by law, material information concerning a vendor’s
response, any evaluation results, or other aspects of the competitive solicitation when
such information is not publicly disclosed.

ke sk

(5) Any person who violates this section commits a felony of the second degree,
punishable as provided in s. 775.082, s. 775.083, or s. 775.084.

Section 112.313(6) — Misuse of Public Position

No public officer, employee of an agency, or local government attorney shall corruptly
use or attempt to use his or her official position or any property or resource which may be
within his or her trust, or perform his or her official duties, to secure a special privilege,







benefit, or exemption for himself, herself, or others. This section shall not be construed to
conflict with s. 104.31.

Section 112.313(8) — Disclosure or Use of Certain Information

A current or former public officer, employee of an agency, or local government attorney
may not disclose or use information not available to members of the general public and
gained by reason of his or her official position, except for information relating
exclusively to governmental practices, for his or her personal gain or benefit or for the
personal gain or benefit of any other person or business entity.

V. Jacksonville Ordinance Code

Section 602.401 - Misuse of position, information, resources etc.

(a) Misuse of position, title, or authority. It is a violation of this Chapter for an officer,
or employee of the City or an independent agency to intentionally use his or her official
position, title or any authority associated with his or her public office to coerce, induce
or attempt to coerce or induce another person, or otherwise act in a manner inconsistent
with official duties, to obtain a special privilege or exemption, financial or otherwise,
for himself, hersell or others, or to secure confidential information for any purpose
other than official responsibilities.

(b) Misuse of confidential information. It is a violation of this Chapter for an officer, or
employce of the City or an independent agency to intentionally or knowingly disclose
or use any confidential information gained by reason of said person's position for any
purpose other than official responsibilities.









OFFICE OF GENERAL COUNSEL
CITY OF JACKSONVILLE

117 WEST DUVAL STREET
SUITE 480

JACKSONVILLE, FL 32202
PHONE: (904) 255-5050

MEMORANDUM
TO: Honorable Council Members
FROM: Jason R. Gabriel, General Counsel
RE: Ex Parte (a’k/a Cone of Silence) Guidelines; JEA Invitation to Negotiate

DATE: September 24, 2019

I. Purpose & Background

The purpose of this memorandum is to provide you with simple guidelines on Ex Parte (a/k/a
Cone of Silence) communication requirements with respect to the procurement process related to
the JEA’s exploration of potential recapitalization, namely, JEA Invitation to Negotiate #127-19
for Strategic Alternatives issued on August 2, 2019 (the “ITN”). This memo summarizes and
supplements previously issued guidance on this topic pursuant to a memorandum issued by this
office dated August 27, 2019.

In government procurement, the ex parte communications restriction is commonly referred to as
the “cone of silence.” The essential purpose of the cone of silence rules is to ensure fair,
transparent, ethical and open competition in the procurement process and to secure the best
values for the government at the lowest possible expense.' The cone of silence for the ITN began
on August 2, 2019° and will remain in effect until JEA (through its Board) makes a contract
award® (the “Cone of Silence Period”). The Cone of Silence Period will also apply to any bid
protests and remain in effect until JEA resolves such protests (i.e., grant or deny). As discussed,
the Council® is a clear potential decision-maker in the ITN procurement process. This is a
function of the City Charter. In particular, Section 21.04(p), Charter sets forth the following:

Nothing in this article shall authorize or be construed to authorize JEA to transfer
any function or operation which comprises more than ten percent of the total of
the utilities system by sale, lease or otherwise to any other utility, public or

! Wester v. Belote, 138 So. 721 (Fla. 1931).

2 The JEA Solicitation is available at jea.com/strategicalternatives.

® Any JEA Board contract award under this solicitation is subject to Council approval and subsequent voter referendum. Section 21.04, JEA
Charter.

* The Mayor is also a clear potential decision-maker in the JEA ITN Solicitation procurement process. Thus, the guidelines also apply to the
Mayor, including his immediate Mayoral staff.
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private without approval of the council; provided, however, that no approval by
the council shall become effective without subsequent referendum approval of the
terms and conditions of the sale.

As such, the Council has ultimate legislative authority to decide whether such a transfer or sale is
sent to the voters to decide. Accordingly, it is important that the Council understand how various
types of communication regarding the ITN may directly or indirectly impact the fair, transparent,
ethical and open procurement process. In order for the JEA Board to meaningfully explore
strategic alternatives for JEA’s future in this procurement process and, together with Vendors
and Respondents,” it will invest significant amounts of time and resources. The guidelines below
are intended to assist you in discerning appropriate actions and communications regarding JEA
during the Cone of Silence Period.

I1. ExParte (Cone of Silence) Guidelines

The guidelines are based on applicable laws® and are relevant until such time that the Cone of
Silence Period ends. The Cone of Silence Period ends and no longer applies when the JEA Board
makes a contract award and all bid protests, if any, have been resolved. Of course, any contract
award is subject to Council approval and subsequent voter referendum.

This summary is intended to serve as a practical guide during the Cone of Silence Period only.
Whether a specific communication or action by the Council is permitted or prohibited by law and
best government procurement practices will vary depending on the type and content of the
communication in question. When in doubt, and prior to making your desired action or
communication regarding this matter, please do not hesitate to seek further advice from our
Office. There are two essential ITN-related communication restrictions’ during the Cone of
Silence Period: (1) communications with vendors or respondents to the ITN, and (2)
communications regarding the merits of the ITN terms. These restrictions are explained below:

® “Vendors” and “Respondents” are defined in the JEA ITN Solicitation on Pg. 83-84.

® Public policy favors competitive procurement whenever possible, even in the absence of controlling statutes and/or laws. 1966 Op. Att’y Gen.
Fla. 066-9 (Feb. 7, 1966) . The purpose of public bidding is to protect the public against collusive contracts; to secure fair competition upon equal
terms to all bidders; to remove not only collusion but temptation for collusion and opportunity for gain at public expense; to close all avenues to
favoritism and fraud in its various forms; to secure the best values for the [public body] at the lowest possible expense, and to afford an equal
advantage to all desiring to do business with the [public body], by affording an opportunity for an exact comparison of bids. Wester v. Belote,
138 So. 721 (Fla. 1931). Competitive procurement affords the public protection by preventing favoritism toward contractors by public officials.
City of Daytona Beach v. News Journal Corp., 156 So. 887 (Fla. 1934). Public bidding seeks to ensure fair competition by providing equal
terms/criteria for award of contracts. City of Opa-Locka v. Trs. of Plumbing Indus. Promotion Fund, 193 So.2d 29 (Fla. 3d DCA 1966). Also see
Florida Statutes, Section 838.22(1) — Bid Tampering, Section 112.313(6) — Misuse of Public Position, Section 112.313(8) — Disclosure or Use of
Certain Information. City of Jacksonville, Ordinance Code, Section 602.401 - Misuse of position, information, resources etc.

" These restrictions are analogous to state-level cone of silence requirements contained within Section 287.057(23), Florida Statutes. That law
intended to prohibit contact between vendors and employees of the State related to on-going procurement processes. Such provisions are intended
to serve two purposes: first, to ensure that no vendor is placed at an informational disadvantage while the procurement is ongoing and, second, to
prohibit vendors from making contact during the pendency of a procurement “in an attempt to influence the decision makers.” Cubic Transp.
Sys., Inc. v. Dep’t of Transp., 2014 Fla. Div. Adm. Hear. LEXIS 468 at **70-71, Case No. 14-2322BID (Fla. Div. of Adm. Hear. Sept. 4, 2014).
As these analogous provisions illustrate, the prohibition is intended not only to prevent inappropriate contact with employees of the procuring
agency itself, but likewise with any person that could have influence or appear to have influence, in either the executive or legislative branch,
who a bidder may contact in an attempt to improperly influence the procurement process. Similarly here, JEA’s prohibition on ex parte
communications extends not only to JEA itself but also to representatives or agents of JEA, including the Council (Jacksonville’s “legislative
branch”) and the mayor (Jacksonville’s “executive branch®).
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(1) Communications with Vendors/Respondents

Communications of any kind between the Council and VVendors/Respondents regarding the ITN,
including communications regarding process participation or interest in responding, are strictly
prohibited.> Communications between the Council and Vendors/Respondents regarding any
matters unrelated to the JEA ITN Solicitation are permissible. However, Council should consider
appearances of impropriety when engaging in any permissible communications with
Vendors/Respondents.

(2) Communications on the merits of the ITN terms

Communications between Council and members of the public, on social media, in news
interviews or other public venues and forums regarding the merits of the JEA ITN Solicitation
terms are strictly prohibited. Communications regarding JEA, JEA strategic alternatives, or
JEA’s future in general are permissible so long as such discussions do not lead to discussions
regarding the merits of ITN. This would also apply to legislation filed by Council. Legislation
filed by Council regarding JEA, JEA strategic alternatives and JEA’s future in general is
permissible so long as Council and Council committee discussions do not lead to discussions
regarding the merits of the ITN. The same applies during the budget process.

Procurement risks associated with engaging in prohibited communications during the Cone of
Silence Period are covered in the previously referenced August 27, 2019 memorandum. Those
risks include the potential for Vendors and Respondents to be disqualified from participating in
the procurement process which in turn could reduce competition, perpetuate misinformation
during the process, and counteract time, money and resources expended by JEA,
Vendors/Respondents and others, in undertaking JEA’s decision to explore strategic alternatives
for JEA’s future.

1. Conclusion

As described above, there are essentially two (2) main ITN-related communication restrictions
during the Cone of Silence Period: (1) communications with vendors or respondents to the ITN,
and (2) communications regarding the merits of the ITN terms. All other policy-related
discussion points with respect to the JEA are permissible. As always, please do not hesitate to
contact me with any questions or concerns whatsoever.

& As potential decision-makers to the JEA ITN Solicitation, the Council and Mayor will have the power to approve or reject the JEA Board’s
contract award during the procurement process. The JEA Board’s Ex Parte Communications Policy prohibits communications between a bidder
and JEA, its members, employees, agents, and representatives. Given the Council’s authority in the JEA Charter to approve or reject the JEA
Board’s contract award, the Council in this limited procurement instance is acting as a representative and principal decision-maker of the JEA.
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Inquiry about JEA authority and Council Authority


			From


			Sidman Martin, Margaret


			To


			Jackson, Brenda; Mervin, Kendra


			Cc


			Gabriel, Jason; Hodges, Lawsikia; Lahmeur, Merriane


			Recipients


			BPJackson@coj.net; MervinK@coj.net; JGabriel@coj.net; LHodges@coj.net; MLahmeur@coj.net





Council Member Priestly Jackson,





 





In response to your inquiry, broadly noted below and our follow up discussion, we are forwarding copies of the Charter, Article 21 (JEA) and Article 5 (City Council). Upon further discussion to better understand the request, you want  the authority for JEA to enter into the discussions of selling  JEA, and as a follow up to that, want to know what the Council could do to change the charter of JEA to modify the JEA powers.   We believe that the Charter sections attached in their entirety above will provide you the answers that you are requesting.  Specifically as to the sale of JEA,   Section 21.04(p) addresses that issue, while  Section 21.11 Legislative Authority of Council addresses the issue of the City Council’s ability to amend the JEA article in the charter.





 





We trust that this answers your immediate questions.





 





Regards,





 





Peggy





 





 





Margaret M. “Peggy” Sidman





Deputy Legislative Affairs and Managing Deputy





Office of General Counsel





117 W. Duval Street, Suite 480





Jacksonville, FL  32202





Telephone:  (904) 255-5055





Fax: (904) 255-5119





Email: psidman@coj.net





 





From: Jackson, Brenda 
Sent: Tuesday, September 24, 2019 2:14 PM
To: Rondinelli, Mellissa; Gabriel, Jason
Cc: CM; SS; CAUDIT; Brown, Cheryl; Gabriel, Jason; Sidman Martin, Margaret; Johnston, Paige; Durden, Stephen; Hodges, Lawsikia; Mervin, Kendra; Jackson, Brenda
Subject: Re: Memo re Ex Parte (a/k/a Cone of Silence) Guidelines; JEA Invitation to Negotiate





 





Fellow City Council Members, please do not reply to this E-mail.





 





Dear Mr. Gabriel...I read this memo that you forwarded after our conversation earlier today and I am uncertain what the definition of the “merits of the ITN” references. Specifically, I asked you if the Jacksonville City Council could by resolution require the JEA board to amend the ITN to include language that requires the assumption of the JEA pension liability by “the successful participant in this process” (see ITN #127-19 p. 51, Frequently Asked Questions bullet 26)? I further asked you to explain the role and/or interplay between the Jacksonville City Council and the JEA Board.





 





I shared that since the JEA is an independent authority and not a separate body politic, who is appointed by the mayor and confirmed by the Jacksonville City Council, what precludes the Jacksonville City Council from acting on a resolution to amend the ITN.





 





I further shared that if the Jacksonville City Council could require or request the Duval County School Board to amend the proposed 1/2 cent sales tax to include additional considerations for nonprofit public charter schools, what prohibited a resolution requesting an amendment to the ITN.





 





I specifically asked this because of the current legislation pending before the Jacksonville City Council that requires the unfunded and potential pension liabilities to be assumed and funded by the City of Jacksonville. This legislation, Ordinance 2019-566, amends the Jacksonville Charter.

I shared with you my concerns regarding the quality of life and fiscal impact now and in the future for our Jacksonville residents. Specifically, I shared that we would price folks out of Jacksonville, similar to San Francisco, or diminish the quality of life, similarly to Detroit, with hundreds of millions of dollars in future pension liabilities.





 





We discussed my confusion with this legislation not being referred to the Rules Committee and how to get it so referred.





 





Most of our conversation addressed my concerns with the potential recapitalization event and the exclusion of language in the ITN that adequately addressed my concerns. To that end, to receive this memo prohibiting city council members from discussing “merits of the ITN” is troubling to say the least. It may appear that there’s an attempt to marginalize and silence elected city council members further.





 





Please cite case law or other legal precedent that prohibits city council members from discussing the merits of the ITN. I must share that the opinion in the memo is novel to me.





 





Peace, 





Brenda A. Priestly Jackson





District 10 Member





Jacksonville City Council





Sent from my iPhone





 





On Sep 24, 2019, at 12:55 PM, Rondinelli, Mellissa <MRondinelli@coj.net> wrote:





﻿ 





Dear Honorable Council Members:





 





Attached is a memo from the General Counsel regarding Ex Parte (a/k/a Cone of Silence) Guidelines related to the JEA ITN process as requested at the Special Meeting held on September 16, 2019.  Please do not hesitate to contact Jason individually with any questions you may have.





 





Thank you,





 





Mellissa A. Rondinelli 
Office Administrator





Executive Assistant to Jason R. Gabriel, General Counsel





Office of General Counsel - City of Jacksonville 
117 W. Duval Street, Ste. 480 
Jacksonville, FL  32202 
904-255-5051 
904-630-1731 (facsimile) 
mrondinelli@coj.net
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ARTICLE_5.___THE_COUNCIL.DOC


ARTICLE 5. - THE COUNCIL 



Section 5.01. - Council membership, residence areas and districts. 



The council shall consist of 19 members and there shall be 14 council districts and 5 at-large residence areas. Each council district shall elect one council member. The council districts are described in appendix 1 to this charter. Five council members shall be elected at large. One at-large council member shall reside in each at-large residence area. The initial at-large residence areas are described in Appendix 1-A to this charter. 




(Ord. 91-1356-600, § 1; Laws of Fla., Ch. 92-341, § 1; Ord. 92-1982-1455, § 2) 




Section 5.02. - Redistricting of council districts and residence areas. 



(a)  Within 8 months after publication of each official federal census of the City of Jacksonville (Duval County), the council shall redistrict the 14 council districts and 5 at-large residence areas so that all districts and at-large residence areas are as nearly equal in population and are arranged in a logical and compact geographic pattern to the extent possible. If the council shall be unable to complete the redistricting of the council districts within 8 months after the official publication of the census, the general counsel shall petition the circuit court for the fourth judicial circuit to make such redistricting. Any redistricting of the council districts or at-large residence areas made pursuant to this section shall not affect any term of office in existence at the date of such redistricting, but shall be applicable beginning with the next succeeding general consolidated government election which occurs at least 9 months after the effective date of the redistricting. 




(b)  The council shall establish the initial 5 at-large residence areas according to the same considerations for reapportioning the existing council and school districts as are established in chapter 18 of the Ordinance Code. Establishment of the initial 5 at-large residence areas by the council shall be accomplished no later than 9 months prior to the opening of the qualifying period for candidates seeking election in the 1995 consolidated government elections. Subsequent reapportionment of the residence areas shall be accomplished in the same manner provided for in the Ordinance Code for the reapportionment of council and school board districts. The 5 council members elected countywide in the general consolidated government election occurring in 1995 and thereafter shall each qualify from 1 of the 5 residence areas. 




(Ord. 90-765-354, § 6; Ord. 91-759-252, § 3; Ord. 91-1356-600, § 2; Laws of Fla., Ch. 92-341, § 1; Ord. 2012-74-E, § 1) 




Editor's note— For current reapportionment regulations, see Jacksonville Ordinance Code, Ch. 18. 




Section 5.03. - Terms of councilmen. 



Councilmen shall serve for a term of 4 years beginning on the first day of July after their election, and continuing after such term until their successors are elected and qualified. 




(Laws of Fla., Ch. 92-341, § 1) 




Section 5.04. - Qualifications and compensation of council members. 



Every member of the council shall be continuously throughout his or her term of office, a resident and qualified elector of Duval County, and of his or her district or residence area. A candidate for the office of member of the council shall have resided in and been a qualified elector of Duval County for at least 183 consecutive days immediately before the date on which the candidate qualifies to run for the office of member of the council; and if the person is a candidate for the office of member of the council from a district or residence area, the candidate must also have resided in and been a qualified elector of that district or residence area for at least 183 consecutive days immediately before the date on which the candidate qualifies to run for the office of member of the council from a district or residence area. Members of the council shall not hold any other public office or public employment except as notary public nor shall any member of the council be an employee of the city or any of its independent agencies except for certificated employees of the Duval County School Board. Members of the council shall receive an annual salary to be fixed by the council. 




(Laws of Fla., Ch. 71-698; Laws of Fla., Ch. 73-509; Ord. 79-821-516, § 1; Laws of Fla., Ch. 90-452, § 1; Ord. 91-1356-600, § 3; Laws of Fla., Ch. 92-341, § 1) 




Section 5.041. - Limitation of Term of Office. 



No person elected for two consecutive full terms as a member of the council shall be eligible for election as a council member in the next succeeding term. A council term ending on or prior to June 30, 1991, shall not be considered a consecutive term for purposes of this section. 




(Referendum of May 21, 1991; Laws of Fla., Ch. 92-341, § 1) 




Section 5.05. - Elected constitutional officers. 



Councilmen shall be considered elected constitutional officers for purposes of s. 8, Article II of the State Constitution. 




(Laws of Fla., Ch. 77-582; Ord. 84-1307-754, § 1; Laws of Fla., Ch. 92-341, § 1) 




Section 5.06. - Vacancies; temporary appointments. 



The office of a council member shall become vacant upon his or her death, resignation, failure to reside continuously in the district or residence area from which he or she was elected, except in the event redistricting should occur during his or her term of office pursuant to section 5.02, or removal from office in any manner authorized by law. A vacancy in the council shall be filled for the remainder of the unexpired term by election of a council member at a special election to be called pursuant to resolution of the city council and held on a date no sooner than 1 month and no later than 6 months after the vacancy occurs, which special election shall, if possible, be held in conjunction with any other election scheduled to be held within the county. Any resignation by a council member shall be submitted in writing to the supervisor of elections (with a copy to the secretary of the city council), shall specify the date on which it is effective, and shall be irrevocable. If any council member submits a resignation which is effective at a date later than that on which it is submitted, the city council may, by resolution, call a special election for the election of a successor, said special election to be held on a date not less than 1 month after the date the resignation is submitted nor more than 6 months prior to the date the resignation is effective; and such special elections shall, if possible, be held in conjunction with any other election scheduled to be held within the county. In those situations in which a vacancy exists in a council district or at-large resident area and such vacancy is filled in the first consolidated government election or in the general consolidated government election, the council member-elect, who has been duly elected in the first consolidated government election, or in the general consolidated government election to represent said vacant district or at-large residence area, shall take office and assume and exercise all duties of office immediately after certification of said election returns, as of the date of said certification, in order to reduce the time the council district or at-large residence area is vacant and without representation. 




(Laws of Fla., Ch. 73-509; Laws of Fla., Ch. 77-576; Laws of Fla., Ch. 83-433, § 1; Ord. 84-1307-754, § 1; Ord. 91-1356-600, § 4; Laws of Fla., Ch. 92-341, § 1; Laws of Fla., Ch. 2000-389) 




Section 5.07. - Powers. 



All legislative powers of the consolidate government (except such as are retained by the second, third, fourth, and fifth urban services districts) are vested in the council, and the council may legislate with respect to any and all matters which are within the powers of the consolidated government. The council shall review the budgets and appropriate money to the consolidated government and any independent agencies which request appropriations from the consolidated government and shall also levy taxes as required to meet the budgets approved by it. The council shall fix the salaries of the property appraiser, the tax collector, the sheriff, the supervisor of elections, and the clerk of the circuit and county court for Duval County, but not lower than the highest salary by the most recent general law as it may be from time to time amended setting a salary for those elected officials in counties similar in population to Duval County. No salary set by the council pursuant to the preceding sentence shall be reduced during the term of office of the elected officer receiving that salary. The council shall be the judge of the elections and qualifications of councilmen. The council shall provide for payment of reasonable per diem and travel expenses incurred in travel and other duties performed for public purpose by officials and employees of the consolidated government and its independent agencies and candidates for such positions, and for payment of relocation expenses for new officers and employees thereof, the provisions and limitations of s. 112.061, Florida Statutes, notwithstanding. 




(Laws of Fla., Ch. 69-1175; Laws of Fla., Ch. 71-698; Laws of Fla., Ch. 78-536, § 6; Ord. 84-1307-754, § 1; Ref. of 5-26-87; Laws of Fla., Ch. 89-487, § 1; Laws of Fla., Ch. 92-341, § 1; Ord. 93-179-185, § 1) 




Section 5.08. - Procedures. 



The council shall meet regularly at least once in every month at such times and places as the council may prescribe. Special meetings may be held on call of the mayor or the president of the council, or seven or more members of the council, upon no less than 24 hours' notice to each member of the council. Fourteen members of the council shall constitute a quorum. The council may take official action only by the adoption of ordinances or resolutions, and no ordinance or resolution shall be passed until it has been read on 3 separate days, unless it is adopted as an emergency measure, or the council authorizes by two-thirds vote of the members to have 2 readings for certain subjects of legislation, or for certain subjects of legislation relating to economic development, one or two readings, as provided in the City Council Rules, so long as the ordinances and resolutions so passed shall be enacted or adopted in the manner provided by general law. The council shall determine its own rules and order of business, keep a journal of its proceedings and annually select a president and a president pro tempore from its members. 




(Ord. 84-1307-754, § 3; Laws of Fla., Ch. 92-341, § 1; Ord. 2005-1460-E, § 1; Ord. 2012-213-E, § 1) 




Note— At the City's direction, "President pro tempore" was changed to "Vice President." 




Section 5.09. - Investigations. 



The council or any duly appointed committee of the council may make investigations into the affairs of the consolidated government and the conduct of any department, office, or agency of the consolidated government and for this purpose may subpoena witnesses, administer oaths, take testimony, and require the production of evidence. Any person who fails or refuses to obey a lawful order issued in the exercise of these powers by the council shall be guilty of a misdemeanor and punishable by a fine of not more than $1,000 or by imprisonment of not more than 60 days, or both. 




(Ord. 84-1307-754, § 1; Laws of Fla., Ch. 92-341, § 1) 




Section 5.10. - Auditor. 



The council shall appoint an auditor who shall be a certified public accountant or public accountant, as defined under the laws of Florida governing the practice of public accountancy in Florida. This auditor shall be the council auditor and shall be the head of the council auditor's office which shall be a department of the legislative branch of the consolidated government. The auditor shall be responsible for the performance of the duties provided in this Section and such other duties as may be assigned him by the council. The council auditor may be removed by the council and the removal must be concurred in by a majority of the entire membership of the council. The auditor shall: 




(a)  Have the authority to examine the accounting systems used by all offices and departments of the consolidated government and all commissions, entities, and independent agencies, and advise the council as to whether all such systems provide for full disclosure of the financial results and adequate information for the management needs and budgetary requests of each such office, department, board, and agency, and any commissions or entities, whether presently in existence or hereinafter created by the mayor, council, or Legislature, including, without limitation, the sheriff, property appraiser, supervisor of elections, tax collector, clerk of the circuit court, Duval County School Board, JEA, Jacksonville Port Authority, Jacksonville Airport Authority, Jacksonville Police and Fire Pension Board of Trustees, Jacksonville Economic Development Commission, Jacksonville Transportation Authority, Duval County Housing Finance Authority, Jacksonville Housing and Community Development Commission, Housing Community Development Finance Authority, and the Kids Hope Alliance. 




(b)  Have the authority to conduct a continuous internal audit of the fiscal operations of the consolidated government and all commissions, entities, and independent agencies, whether presently in existence or hereinafter created by the mayor, council, or Legislature, including, without limitation, the sheriff, property appraiser, supervisor of elections, tax collector, clerk of the circuit court, Duval County School Board, JEA, Jacksonville Port Authority, Jacksonville Airport Authority, Jacksonville Police and Fire Pension Board of Trustees, Jacksonville Economic Development Commission, Jacksonville Transportation Authority, Duval County Housing Finance Authority, Jacksonville Housing and Community Development Commission, Housing Community Development Finance Authority, and the Kids Hope Alliance. 




(c)  Submit such reports and financial statements to the council as it may from time to time require. 




(d)  Render assistance to the independent auditor appointed by the council under Section 5.11 as agreed upon between him and the independent auditor. This assistance shall be extended to all special audits or limited examinations ordered by the council under Section 5.11. 




(e)  Do such other research as the council president, the committee on finance or individual council member may request concerning the financial or management affairs of the consolidated government or of the agencies to which the council makes miscellaneous appropriations, including any commissions or entities, whether presently in existence or hereinafter created by the mayor, council, or Legislature, including, without limitation, the sheriff, property appraiser, supervisor of elections, tax collector, clerk of the circuit court, Duval County School Board, JEA, Jacksonville Port Authority, Jacksonville Airport Authority, Jacksonville Police and Fire Pension Board of Trustees, Jacksonville Economic Development Commission, Jacksonville Transportation Authority, Duval County Housing Finance Authority, Jacksonville Housing and Community Development Commission, Housing Community Development Finance Authority, and the Kids Hope Alliance. 




All nongovernmental agencies which receive funds from the City of Jacksonville shall be subject to audit by the council auditor's office in the event such audit is requested by the council and the completion of this audit may be a condition precedent to the release of appropriated funds to any such nongovernmental agency. The term "nongovernmental agency" means an agency that is not part of the legislative, executive, or judicial branches of the government of the City of Jacksonville or any of its independent agencies and includes agencies which are private, public, or a combination of both. 




(Laws of Fla., Ch. 86-399, § 2; Laws of Fla., Ch. 92-341, § 1; Laws of Fla., Ch. 2003-369, § 1; Ord. 2017-563-E , § 11) 




Section 5.11. - Independent audit. 



The council shall provide for an annual independent audit, certified by an unqualified opinion, of the accounts and financial transactions of the consolidated government. The audit shall be made by an accountant or an accounting firm selected by the council. No such accountant or firm, or member thereof, shall have any personal interest, direct or indirect, in the fiscal affairs of the consolidated government. The independent audit shall be made by a certified public accountant or public accountant, as defined under the laws of Florida governing the practice of public accountancy in Florida, maintaining a regular full-time professional office in the State of Florida. 




The final report of the independent audit shall be completed as soon as practicable after the close of the fiscal year and in no event later than 6 months after the close of the fiscal year. The audit report shall be filed with the secretary of the council and shall be available to the public. 




In addition to the independent annual audit, the council may at any time order a limited examination or special audit of any office, department, board, or agency of the consolidated government by an independent accountant having the qualifications described above. 




(Laws of Fla., Ch. 92-341, § 1; Ord. 94-1145-643, § 1) 




Section 5.12. - Secretary and other council employees. 



The council shall select a secretary who shall keep the records of the council and perform such other duties as may be required of him by the council and this charter. The council may select and employ such employees as are necessary to assist the secretary and the auditor in their duties subject to the civil service provisions of this charter and the rules and regulations enacted pursuant thereto. 




(Laws of Fla., Ch. 92-341, § 1) 




Section 5.13. - Reserved. 



Editor's note— Section 5.13 was renumbered as section 5.09 by § 1 of Ord. 84-1307-754. 




Section 5.14. - Repealed. 



Editor's note— Section 5 of Ch. 78-536, Laws of Fla., repealed former § 5.14, pertaining to audits of the Second, Third, Fourth and Fifth Urban Services Districts or their boards or officers, which was derived from Laws of Fla., Ch. 67-1320, as amended by Laws of Fla., Chs. 67-1535 and 73-504. 







ARTICLE_21.___JEA.DOC


ARTICLE 21. - JEA 



Section 21.01. - JEA created and continued. 



There is hereby created and established a body politic and corporate to be known as JEA, which is authorized to own, manage and operate a utilities system within and without the City of Jacksonville. JEA is created for the express purpose of acquiring, constructing, operating, financing and otherwise having plenary authority with respect to electric, water, sewer, natural gas and such other utility systems as may be under its control now or in the future. Such utilities may be owned, operated or managed by JEA separately or in such combined or consolidated manner as JEA may determine and JEA may use such name or names in the conduct of its business in connection therewith as it may determine. It is the specific purpose of this article 21 to repose in JEA all powers with respect to electric, water, sewer, natural gas and such other utilities which are now, in the future could be, or could have been but for this article, exercised by the City of Jacksonville. JEA created and established by this article is the same Jacksonville Electric Authority previously created and established by chapter 67-1569, Laws of Florida, as amended, (including as added to Chapter 67-1320, Laws of Florida by Chapter 78-538, Laws of Florida and, as amended and readopted by Chapters 80-515, and 92-341, Laws of Florida) and, except as otherwise provided or authorized by this article, JEA shall continue to function under this article the same as it previously functioned under chapter 67-1569, Laws of Florida, as amended (including as added to Chapter 67-1320, Laws of Florida by Chapter 78-538, Laws of Florida and, as amended and readopted by Chapters 80-515 and 92-341, Laws of Florida). 




(Laws of Fla., Ch. 78-538, § 1; Laws of Fla., Ch. 80-515, § 1; Ord. 84-1307-754, § 25; Laws of Fla., Ch. 92-341, § 1; Ord. 93-82-1385, § 1; Ord. 97-12-E, § 2; Ord. 98-253-E, § 1) 




Section 21.02. - Definitions. 



In the interpretation of this article, unless the context otherwise requires: 




(a)  The term "utilities systems" means the electric utility system and the water and sewer utility system now operated by JEA which shall include, except where inconsistent with Chapter 80-513, Laws of Florida, as amended, or where the context otherwise requires, any "system" or "project" authorized pursuant to the provisions of Chapter 80-513, Laws of Florida, as amended and any natural gas utility system to be operated in the future by JEA together with any other additional utility systems as may be hereafter designated as a part of the utilities systems operated by JEA as provided in section 21.04(v) herein. 




(b)  The term "member" means a member of JEA. 




(c)  The term "managing director" means the managing director of JEA. 




(d)  The term "utility system" shall mean any of the separate utility systems operated by JEA such as its electric utility system, its water utility system, its wastewater utility system or its natural gas utility system. 




(e)  The terms "sewer utility system" and "wastewater utility system" shall each have the same meaning as the other and these terms shall be interpreted as meaning the same. 




(Laws of Fla., Ch. 78-538, § 1; Laws of Fla., Ch. 80-515, § 1; Ord. 84-1307-754, § 25; Laws of Fla., Ch. 92-341, § 1; Ord. 93-82-1385, § 1; Ord. 97-12-E, § 2; Ord. 98-253-E, § 1; Ord. 2015-764-E , § 2) 




Section 21.03. - Composition; compensation; officers; meetings. 



(a)  The governing body of JEA shall consist of 7 members, appointed by the mayor, subject to confirmation by the council, for a term of 4 years or until such member's successor has been appointed and has qualified. Each member of JEA shall have been a resident and elector of the city for at least 6 consecutive months prior to such member's appointment. No member of JEA shall hold any other public office or position. If at any time during a member's tenure on JEA, such member shall cease to possess the qualifications required for membership on JEA, such member shall cease to be a member and a vacancy shall exist on JEA. Any vacancy on JEA, however created, shall be filled for the unexpired term in the same manner as the position was originally filled, and the person filling the vacancy shall have and retain all the qualifications prescribed for membership on JEA. Any member appointed to JEA for 2 consecutive full terms shall not be eligible for the succeeding term. The members may be removed by the mayor at any time with or without cause, but a removal must be approved by a two-thirds vote of the council. 




(b)  The members of JEA shall not be entitled to compensation, pension, or other retirement benefits on account of service on JEA, but members and employees shall be entitled to payment of reasonable expenses as provided by the council. Members of JEA shall be subject to the provisions of s. 286.012, Florida Statutes, relating to voting at meetings of JEA, and to the provisions of ss. 112.311 through 112.3175, inclusive, Florida Statutes, as from time to time amended, relating to financial disclosure and conflicts of interest. 




(c)  JEA shall elect a chairperson, vice-chairperson and secretary and may elect one or more assistant secretaries, each of whom shall serve for one year or until such officer's successor is chosen. JEA may meet at such times and places designated by it but shall hold regular meetings as necessary, and generally once a month. Special meetings may be held upon the call of the chairperson or any 3 members of JEA. A majority of the membership shall constitute a quorum for the purpose of meeting and transacting business. Each member of JEA shall have one vote. JEA may adopt bylaws and make rules and regulations not inconsistent with this article or general law. 




(Laws of Fla., Ch. 75-538, § 1; Laws of Fla., Ch. 80-515, § 1; Ord. 83-693-582, § 1; Ord. 84-1307-754, § 25; Laws of Fla., Ch. 92-341, § 1; Ord. 93-82-1385, § 1; Ord. 98-253-E, § 1; Ord. 2016-764-E , § 2) 




Section 21.04. - Powers. 



JEA shall have the following powers, in addition to powers otherwise conferred: 




(a)  To construct, own, acquire, establish, improve, extend, enlarge, reconstruct, reequip, maintain, repair, finance, manage, operate and promote the utilities system. 




(b)  To acquire for the use of the utilities system by grant, purchase, gift, devise, condemnation by eminent domain proceedings, exchange, lease or in any other manner, all property, real or personal, or any estate or interest therein, including without limitation, property used: 




(1)  In connection with the generation, transmission and distribution of electric power and energy, 




(2)  In connection with the collection, storage, treatment, processing, disposal, transmission and distribution of water and wastewater including, but not limited to, raw water, potable water, non-potable water, chilled water and reused water; however, JEA shall have no power or authority for the function of stormwater runoff and drainage management. 




(3)  In connection with the production, procurement, extraction, manufacture, transmission, transportation, distribution, and storage of natural gas. 




(4)  In connection with the production of steam, the mining, extraction, development, production, manufacture, procurement, transportation, handling, storage, processing or reprocessing of fuel of any kind, to likewise acquire any facility or rights with respect to the supply of water, any rights with respect to minerals, including but not limited to coal, petroleum coke, natural gas and oil and bio-mass facilities for the processing of by-products derived from the operation of the utilities system, solid waste disposal and environmental protection facilities, communication and computer facilities, and any other property, equipment, facilities or property rights whatsoever determined by JEA to be necessary or convenient in connection with the operation, promotion, financing, construction, management, improvement, extension, enlargement, reconstruction, re-equipment, maintenance, repair, decommissioning or disposal of the utilities system or any part thereof, and to sell, lease or otherwise transfer, with or without consideration, any such property when in JEA's discretion it is no longer needed or useful, or such sale, lease or transfer otherwise is in the best interest of JEA, all upon such terms and conditions as JEA shall by resolution fix and determine. 




The right of eminent domain conferred herein shall be exercised by JEA in the manner provided by law. If JEA leases any real property to another agency, firm, corporation, or individual, it shall cause said lease or leases to be recorded with the clerk of the circuit court as a matter of public record. JEA shall not sell real property for less than the appraised value as recorded by the property appraiser for Duval County, unless approved by the council. If there is no recorded appraised value, then JEA shall request the property appraiser for Duval County to provide an appraisal prior to the sale of the real property. 




(c)  To furnish electricity, water, sanitary sewer service, natural gas and other utility services as authorized herein to any person or entity, public or private, within or without the city and for said purposes shall have the right to construct and maintain electric lines, pipelines, water and sewer mains, natural gas lines and related facilities in and along all public highways and streets within or without the city. 




(d)  To sell power and energy, water, sanitary sewer service, natural gas and other utility services as authorized herein at wholesale and retail and/or to provide transmission or other services of any kind to any person or entity, public or private, within or without the State of Florida, directly by JEA, indirectly through other entities and jointly through associations with other utilities or entities engaged in these activities. 




(e)  To enter into contracts with any person or entity, public or private, deemed necessary or desirable by JEA in connection with carrying out its powers and duties. 




(f)  To fix, pledge to establish or establish, levy, regulate, impose and collect rates, assessments, fees and charges for the use or benefit of the utilities system and to alter and amend same from time to time, which rates, assessments, fees and charges shall result in JEA receiving or possessing an amount which, together with accumulated balances from prior years available therefore is not less than is required to operate and maintain a self-liquidating or self-sustaining utilities system. When establishing or altering rates, assessments, fees or charges for retail service, JEA shall first give notice of and hold a public hearing in the City of Jacksonville. The notice shall be published not less than one (1) week in advance in at least one (1) newspaper of general circulation in the city. Said notice shall be at least one-fourth page in size, inviting the public to be present and heard. JEA shall have the power to impose sanctions to enforce compliance with any rule or regulation which JEA may adopt in the management and operation of, or the sale or use of any utility service provided by JEA from the utilities system including, without limitation, electricity, water, sewer and natural gas services. The city and other public bodies shall be required to pay for any utility services provided by JEA upon the same basis as other users. 




(g)  To sue and be sued, implead and be impleaded, complain and defend in all courts, to adopt and use a corporate seal, to apply for, hold and own patents and copyrights, to sell or license patents, copyrights, patented or copyrighted materials to other public or private entities. Prices or fees for such sales or licensing may be based upon market considerations. JEA may designate how proceeds from such sales or licensing shall be used. Prices or fees for the sale of copyrighted data processing software, as defined in section 119.083, Florida Statutes, shall be established pursuant to section 119.083, Florida Statutes. 




(h)  To make or cause to be made such surveys, investigations, studies, borings, maps, drawings and estimates of cost and revenues as it may deem necessary, and to prepare and adopt a comprehensive plan or plans for the location, relocation, construction, improvement, revision and development of the utilities system. 




(i)  (1)  To issue revenue bonds or revenue certificates of JEA for the purpose of financing or refinancing the utilities system, including without limitation the financing of any one or more enlargements, expansions, developments, replacements, acquisitions or modernization of the utilities system, any expenses of the utilities system, any reserves deemed necessary or desirable by JEA and any other purpose not otherwise prohibited by law, and retiring any bond, note or revenue certificate issued under this article, or any bond, note or revenue certificate issued by or on behalf of the city to finance the water and sewer utilities previously owned or operated by the city, and for any combination of one or more such purposes in any single issue of revenue bonds or revenue certificates. At the discretion of JEA, such bonds or revenue certificates may be issued for any one or more of the several utility systems of JEA (or any combination thereof). 




(2)  The bonds or revenue certificates of each issue shall be authorized by resolution of JEA, which resolution shall contain such provisions relating to the protection and security of the holders of the bonds or revenue certificates, including their rights and remedies, and the rights, powers, privileges, duties and obligations of JEA with respect to the same. Such resolution may also contain provisions providing for the pledge of all or any part of the revenues of the utilities system, to which may, at JEA's discretion, be limited to the revenues of one or more of the several utility systems, to secure the payment of the bonds or revenue certificates of any issue and may provide for the pledge of other funds and accounts of JEA. Such resolution also shall determine the timing and manner of sale, which may be public or private; maturities; rate or rates of interest, which may be fixed or may vary at such time or times as provided or in accordance with a specified formula or method of determination (subject to any legal limitations on interest, as established by s. 215.84, Florida Statutes, or according to said section as it may from time to time be amended); and other terms and conditions of the bonds or revenue certificates, provided that JEA may delegate to the chairperson, managing director or other officer or employee of JEA designated by JEA the power to determine any such terms or conditions. However, the amounts and maturities of such bonds or revenue certificates and the interest rate or rates of such bonds or revenue certificates shall be within the limits prescribed by JEA and its resolution delegating to the chairperson, managing director or such other officer or employee of JEA the power to authorize the issuance and sale of such bonds or revenue certificates, and, in the case of the total aggregate amount of bonds or revenue certificates issued by JEA, within the limits prescribed by ordinance of the council. In case any officer whose signature or facsimile of whose signature shall appear on any bonds or revenue certificates shall cease to be such officer before the delivery of such bonds or revenue certificates, such signature or such facsimile shall nevertheless be valid and sufficient for all purposes the same as if such officer had remained in office until such delivery. All bonds and revenue certificates issued under the provisions of this article shall have and are hereby declared to have all the qualities and incidents of negotiable instruments under the negotiable instruments law of the state. The issuance of such bonds and revenue certificates shall not be subject to any limitations or conditions contained in any other law. 




(3)  Bonds or revenue certificates and refunding bonds or refunding revenue certificates issued pursuant to this article if sold by bid shall be sold to the bidder whose bid produces the lowest true interest cost to JEA. JEA may restrict the bidders in any sale by pre-qualification or otherwise and may reserve the right to reject any or all bids. Prior to any sale by bid of bonds or revenue certificates JEA shall cause notice to be given in such manner and at such time as JEA shall determine. Said notice shall specify such matters relating to the bonds or revenue certificates offered for sale as JEA shall determine and shall state the manner in which bids shall be given. JEA may reserve the right to waive any informalities or irregularities if JEA determines that such actions are in its best interest. In no event shall said bonds or revenue certificates be sold at a net interest cost to JEA in excess of the legal limit, as established by s. 215.84, Florida Statutes, or according to said section as it may from time to time be amended. 




(4)  In no event shall general obligation bonds be issued hereunder. 




(5)  Bonds or revenue certificates may be issued by resolution of JEA, subject only to the approval by ordinance of the council of the aggregate principal amount of such bonds or revenue certificates. 




(j)  To borrow money and to issue notes for any purpose or purposes for which bonds or revenue certificates may be issued under the provisions of this article, in accordance with the provisions of this article relating to the issuance of bonds or revenue certificates, and to refund the same and to issue notes in anticipation of the receipt of the proceeds of the sale of any such bonds or revenue certificates. 




(k)  To borrow money from the city, for any period not to exceed one year, to provide JEA with working capital to meet routine or emergency cash requirements and to maintain adequate inventories, at such interest rates and upon such conditions concerning the method of borrowing, the time and manner of payment and the maximum amount that may be on loan at any time, as are determined by ordinance of the council; to lend money from one of its utilities operations to another of its utilities operations for such period, at such interest rates and upon such other conditions concerning the method of borrowing, the time and manner of payment and the maximum amount that may be on loan at any time, all as determined by JEA; and to borrow money from lending institutions, including, without limitation, borrowing as part of a commercial paper or other short-term note financing program which may include provision for payment upon demand by the purchaser or purchasers, as authorized by resolution of JEA. When authorized by resolution of JEA, such notes, including renewals thereof, may be sold or placed by officers of JEA at public or private sale and delivered by such officers to the purchaser or purchasers thereof within the limitations and restrictions contained in such resolution. Such loans between utility systems and such borrowings from lending institutions, or between one or more of the utility systems, including borrowing as part of a commercial paper or other short-term note financing program, will not require the approval of the council. 




(l)  To enter into contracts determined by JEA to be necessary or desirable for the prudent management of JEA's funds, debt or fuels, and any and all other commodities used for the several utility systems including, without limitation, interest rate swaps, option contracts, futures contracts, contracts for the future delivery or price management of power, energy, natural gas or other related commodities, hedging contracts, other risk management techniques, securities lending agreements and forward purchase contracts. 




(m)  To invest money of JEA not required for immediate use, including proceeds from the sale of any bonds, revenue certificates or notes, in such obligations, securities, and other investments as JEA shall deem prudent, subject to any agreement with bondholders, revenue certificate holders or note holders. 




(n)  To enter into joint project agreements as provided by part II of chapter 361, Florida Statutes, for the purpose of implementing a project, as such term is defined in Part II of Chapter 361, Florida Statutes. A copy of all such joint project agreements shall be filed with the council and the mayor at least thirty days prior to the effective date of the agreement. Anything in this provision to the contrary notwithstanding, (i) any joint project agreement that involves a transfer of any function or operation that comprises more than ten percent of the total of the utilities system by sale, lease or otherwise to any other utility, public or private, or (ii) any joint project agreement that involves the issuance of debt not previously authorized by s. 21.04(i)(2), shall require prior approval of the council. 




(o)  To enter into agreements with one or more other electric utilities, public or private, and related contracts with respect to joint electric power projects as provided in section 2 of chapter 80-513, Laws of Florida, as amended. The provisions of said chapter 80-513 shall govern and control JEA in all respects in the carrying out of a joint electric power project authorized thereunder notwithstanding any provision of the charter or of the Ordinance Code of the City of Jacksonville which may be in conflict therewith. 




(p)  To transfer, sell, finance, lease or otherwise provide services or products, or by-products, developed or used by JEA incident to the exercise of the powers conferred by this article, including but not limited to, energy performance contracting, water, sewer and natural gas (and any other utility service hereafter provided by JEA) contracting, power marketing services, the testing and maintenance of customer-owned facilities such as transformers, capacitors, lighting, HVAC systems, water cooling and heating systems, energy management systems, etc.; the temporary leasing of JEA facilities such as oil storage tanks; the supply of steam or other thermal energy; the provision of specially conditioned power on the premises of customers and the provision of services or products to build, transfer, lease, finance, operate or sell cogeneration facilities, small power production facilities, specially conditioned power, energy conservation, energy efficiency and dispersed generation to other electric utilities both within and without the state or to any wholesale or retail customers of JEA, upon such terms and conditions as JEA shall by resolution fix and determine; and to transfer, sell, finance, lease or otherwise provide services, products or by-products developed or used by JEA incident to the exercise of the powers conferred by this article, in the delivery of water, wastewater and natural gas services, including but not limited to the financing, testing, maintenance and operation of customer owned facilities used in water, wastewater and natural gas functions; provided, however, that JEA will not enter into any activity pursuant to this section in addition to those activities listed herein without first providing written notice of such activities to the council auditor no less than 30 days before the commencement of such activity. Nothing in this article shall authorize or be construed to authorize JEA to transfer any function or operation which comprises more than ten percent of the total of the utilities system by sale, lease or otherwise to any other utility, public or private without approval of the council; provided, however, that no approval by the council shall become effective without subsequent referendum approval of the terms and conditions of the sale. So long as there are outstanding any of the city's "Capital Project Revenue Bonds" as originally authorized pursuant to Ordinance 97-1054-E, the council may approve only such transfer which does not materially adversely affect future receipts of JEA contributions as defined therein. 




(q)  (1)  To collect from customers and ratepayers monthly or one-time voluntary contributions to be deposited into an elderly and/or handicapped or low income customer emergency trust fund administered by JEA. The proceeds of such trust fund may be expended periodically by JEA for the purpose of providing financial assistance to elderly and/or handicapped or otherwise needy low income residents living within the service area of JEA for the payment of their utilities needs. The method of administration of such trust fund, including the collection and distribution thereof, shall be as provided by ordinance of the council. 




(2)  Upon the unanimous approval of the Board, and a two-thirds vote of the City Council, to collect monthly or one-time voluntary contributions from customers and ratepayers, for a charitable, scholastic, or public service community giving program. - Contributions from any such program shall be passed through to an appropriate non-profit entity for administration and distribution and shall not be administered by JEA. The results of such giving program shall be reported annually each July 1st to the Council. 




(3)  Upon approval of the Board, to collect monthly or one-time voluntary contributions from customers, ratepayers or other contributors for other customer assistance programs directly related to services or utilities provided by JEA. The results of such giving program(s) shall be reported annually each July 1st to the Council. Contributions from any such program shall be passed through to an appropriate non-profit entity for administration and distribution and shall not be administered by JEA. 




(r)  To jointly or separately plan, finance, operate, use, share costs of, sponsor, publicize or otherwise participate in projects, systems, programs or measures to promote or implement electric and natural gas energy, electrotechnologies, water, wastewater and natural gas conservation and efficiency, power conditioning and load management, including, but not limited to, energy, water and wastewater conservation, energy efficiency and conditioning or load reducing or load shaping modifications to the maintenance and operating procedures and facilities of a building or facility or in the installation therein; energy, water and wastewater conserving and energy efficiency modifications to windows and doors, pipes, pumps and motors; caulking and weatherstripping; insulation; automatic energy control systems; load management systems; hot water systems; replacements or modifications of lighting fixtures; and energy recovery and recycling systems; and research and development relating thereto within or without the state. 




(s)  To delegate any act authorized pursuant to this article to any officer, employee or agent of JEA as it may deem necessary or desirable for the prudent management of JEA. 




(t)  To do all acts and deeds necessary, convenient or desirable, incidental to the exercise and performance of the powers and duties granted to JEA in this article. 




(u)  Express authority is given JEA to enter into any contracts, leases or other agreements with other governmental bodies (either local, state or federal) for the purpose of carrying out any of the provisions, powers or purposes of this article. JEA is expressly prohibited from appropriating or expending any of its funds for payments, contributions or transfer to any non-profit organization or any other group, association or entity other than those whose primary purpose directly involves the electric, water, wastewater and natural gas utility, (or any other utility which may, in the future, be operated by JEA) industries, or electric energy, water, wastewater and natural gas (or any other utility which may, in the future, be operated by JEA) related matters. 




(v)  If JEA determines that it is necessary or appropriate for it to provide, operate or maintain any other utility system or function other than electric, water wastewater and natural gas, JEA shall by resolution identify such additional utility system or systems or function or functions and indicate its desire to provide such utility service or services or function or functions to the council. The JEA resolution to be provided to council for adoption and approval shall address relative real property tax treatment of JEA providing, operating or maintaining the additional utility system. Upon the adoption and approval of this resolution by JEA and the council, voting as separate entities, JEA, with respect to the specified system or systems, shall be vested with all powers set forth herein or in general law that would, but for the provisions of this article, apply to such specified utility system or systems. 




(w)  To exercise all powers granted to the city with regard to sewage collection and disposal and to water supply pursuant to chapters 170 and 180, Florida Statutes, including the issuance of bonds or notes in anticipation thereof payable from special assessments under said chapter 170, Florida Statutes. 




(x)  To coordinate carefully with the Department of Public Works of the City of Jacksonville and the Jacksonville Transportation Authority the planning and execution of engineering and construction projects involving underground work and streets and highways to seek to minimize the total cost of such projects and to reduce disruption to the citizens of the city to the maximum extent possible. 




(y)  To expend JEA funds up to one and one-half (1.5) percent of the prior year's gross revenues to promote the efficient use of JEA's services through public education including exhibits, conferences, displays, tours and other events customary to the utilities industry and also to publicize, advertise and promote the objects of this article and to promote the objectives of JEA in the manner set forth by resolution of JEA. Accordingly, JEA may expend its funds to make known to the users, potential users and public in general the advantages, facilities, resources, products, attractions and attributes of the services provided by JEA and to further create a favorable climate of opinion concerning the activities and projects authorized and indicated by this article. JEA may also, to the extent permitted by the laws of the State of Florida, expend funds in cooperative efforts to and with other agencies, both public and private, in accomplishing the purposes enumerated and indicated by this article; and in furtherance thereof. JEA may also authorize expenditures for any and all of the purposes herein enumerated, including but not limited to, meals, hospitality and entertainment of persons in the interest of promoting and engendering good will toward the activities and projects herein authorized. Whenever an expenditure of funds for any of the foregoing purposes is made by a member or employee of JEA, JEA may reimburse such member or employee therefor, but only after such expenditures have been duly authorized by JEA or its managing director if so delegated to do so. JEA will provide a list of proposed promotional expenditures each year to the council auditors. 




(z)  To allocate costs between the electric, water, sewer, natural gas and any other utility system operated now or in the future by JEA on a cost accounted basis. 




(aa)  To assist the City of Jacksonville and any of its departments and independent agencies in the development of joint financing programs for the purpose of financing capital improvement programs for the City of Jacksonville and any of its departments and independent agencies. 




(bb)  To enter into such interlocal agreements authorized by, and to become a member of such separate legal entity or entities created pursuant to chapter 163, Florida Statutes, as JEA shall determine by resolution are necessary or desirable to accomplish the purposes enumerated and indicated by this article; and, to the extent permitted by the laws of the State of Florida, to enter into such joint ventures, partnerships, joint ownership arrangements, or other similar arrangements with other persons or entities, public or private, as JEA shall determine by resolution are necessary or desirable to accomplish the purposes enumerated and indicated by this article. 




(cc)  To allocate and allot the sums appropriated by the council in JEA's annual budget for more specific purposes and to transfer from time to time during the fiscal year, without further council approval, appropriated funds including capital outlay funds from one of the purposes for which funds are appropriated to another of such purposes, if, in the discretion of JEA, such transfer is necessary to carry out all of the purposes for which funds were appropriated, subject to applicable law; provided however, nothing in this section shall authorize JEA to transfer appropriated funds from its operating budget to its capital outlay budget or vice versa, without prior approval of the council. This includes the financing of power conditioning and energy conservation equipment for both residential and nonresidential customers providing that the receivables at any point in time will not exceed ten (10) percent of the prior year's utilities system's revenues. A written summary of all budget transfers shall be provided to the council auditor at the end of each quarter. 




(dd)  To the extent permitted by the laws of the State of Florida, to have ownership and membership in separate organization entities, including but not limited to corporations, to conduct utility related activities and functions. A copy of all such ownership agreements shall be filed with the council and the mayor at least thirty (30) days prior to the effective date of the agreement. 




(ee)  (1)  To shut off and discontinue the supplying of services of one utility system, to any and all users of the utilities system, for the nonpayment, when due, of the rates, assessments, fees or charges, for facilities or services of that particular utility system, or for facilities or services of any other utility system. 




(2)  To deny any application for services of one utility system, to any and all users or potential users of the utilities system for the nonpayment, when due, of rates, assessments, fees or charges for facilities or services of that particular utility system, or for facilities or services of any other utility system. 




(Laws of Fla., Ch. 78-538, § 1; Laws of Fla., Ch. 80-515, § 1; Laws of Fla., Ch. 82-312, § 15; Ord. 84-1307-754, § 25; Ord. 86-164-454, § 1; Ord. 86-1458-879, § 1; Laws of Fla., Ch. 92-341, § 1; Ord. 93-82-1385, § 1; Ord. 94-1268-757, § 1; Ord. 97-12-E, § 2; Ord. 98-253-E, § 1; Ord. 2005-1032, § 1; Ord. 2015-764-E , § 2; Ord. 2018-142-E , § 1) 




Section 21.05. - Construction. 



The powers of JEA shall be construed liberally in favor of JEA. No listing of powers included in this article is intended to be exclusive or restrictive and the specific mention of, or failure to mention, particular powers in this article shall not be construed as limiting in any way the general powers of JEA as stated in Section 21.04. It is the intent of this article to grant to JEA full power and right to exercise all authority necessary for the effective operation and conduct of JEA. It is further intended that JEA should have all implied powers necessary or incidental to carrying out the expressed powers and the expressed purposes for which JEA is created. The fact that this article specifically states that JEA possesses a certain power does not mean that JEA must exercise such power unless this article specifically so requires. JEA's power to levy special assessments shall not be deemed to be the power to levy taxes. 




(Ord. 93-82-1385, § 1; Ord. 97-12-E, § 2; Ord. 98-253-E, § 1) 




Section 21.06. - Bonds and revenue certificates eligible for legal investments. 



Notwithstanding any provisions of any other law or laws to the contrary, all revenue bonds and revenue certificates including refunding bonds and refunding revenue certificates, issued pursuant to this article shall constitute legal investments for savings banks, trust companies, executors, administrators, trustees, guardians, and other fiduciaries, and for any board, body, agency or instrumentality of the State of Florida, or of any county, municipality, or other political subdivision of the State of Florida; and shall be eligible as security for deposits of state, county, municipal and other public funds. 




(Laws of Fla., Ch. 78-538, § 1; Laws of Fla., Ch. 80-515, § 1; Ord. 84-1307-754, § 25; Ord. 93-82-1385, § 1) 




Editor's note— Former § 21.06, relative to transfer of property by the city, was deleted by § 1 of Ord. 93-82-1385, and former § 21.05 was subsequently renumbered as s. 21.06. The provisions of former § 21.06 derived from Laws of Fla., Ch. 78-538, § 1; Laws of Fla., Ch. 80-515, § 1; Ord. 84-1307-754, § 25 and Laws of Fla., Ch. 92-341, § 1. 




Section 21.07. - Fiscal and budgetary functions. 



JEA shall have fiscal and budgetary functions, subject to the limitations herein expressed: 




(a)  The fiscal year of JEA shall commence on October 1 of each year and end on the following September 30. 




(b)  JEA shall prepare and submit its budget for the ensuing year to the city on or before July 1 of each year, setting forth its estimated gross revenues and other available funds, and estimated requirements for operations and maintenance expenses, capital outlay, debt service, and depreciation and reserve account. The council and the mayor shall approve or disapprove such budget in the manner provided in article 14 for budgets of independent agencies. 




(c)  As consideration for the unique relationship between the City of Jacksonville and JEA, as a tax-exempt entity within the consolidated government, and in recognition of the shared attributes with the consolidated City of Jacksonville in connection with its electric, water, and sewer distribution systems, there shall be assessed upon JEA in each fiscal year, for the uses and purposes of the city, from the revenues of the electric system and the water and sewer system operated by JEA available after the payment of all costs and expenses incurred by JEA in connection with the operation of such electric system and water and sewer system (including, without limitation, all costs of operation and maintenance, debt service on all obligations issued by JEA in connection with such electric system and water and sewer system and required reserves therefore and the annual deposit to the depreciation and reserve account required pursuant to section 21.07(g)), an amount as provided herein. Effective October 1, 2016, consistent with the provisions of this section 21.07(c), JEA shall pay the city combined assessment for the electric system and the water and sewer system. The combined assessment for the electric system and the water and sewer system shall equal, but not exceed the greater of (A) the sum of (i) the amount calculated by multiplying 7.468 mills by the gross kilowatt-hours delivered by JEA to retail users of electricity in JEA's service area and to wholesale customers under firm contracts having an original term of more than one year (other than sales of energy to Florida Power and Light Company from JEA's St. Johns River Power Park System, exception ending December 31, 2017) during the twelve-month period ending on April 30 of the fiscal year immediately preceding the fiscal year for which such assessment is applicable plus (ii) the amount calculated by multiplying 389.20 mills by the number of K-Gals (1=1000 gallons) potable water and sewer service, excluding reclaimed water service, provided to consumers during the twelve-month period ending on April 30 of the fiscal year immediately preceding the fiscal year for which such assessment is applicable, or (B) a minimum calculated amount which increases by 1% per year from fiscal year 2016-2017 through fiscal year 2022-2023 using the fiscal year 2015-16 combined assessment of $114,187,538 as the base year. The amounts applicable to clause (B) above are: for fiscal year 2016-2017 - $115,329,413; for fiscal year 2017-2018 - $116,482,708; for fiscal year 2018-2019 - $117,647,535; for fiscal year 2019-2020 - $118,824,010; for fiscal year 2020-2021 - $120,012,250; for fiscal year 2021-2022 - $121,212,373; and for fiscal year 2022-2023 - $122,424,496. 




(d)  The assessment calculations for the electric system and the water and sewer system shall be in effect until September 30, 2023. The council may reconsider the assessment calculations after October 1, 2022 and changes, if any, shall become effective October 1, 2023. The council may change the assessment calculations by ordinance within the provisions of this section 21.07. Should the council not reconsider the assessment calculations, the assessments shall be calculated using the existing formulas specified in Section 21.07(c), including a minimum calculated amount in clause (B) therein, which increases by one percent per year for each fiscal year computed as provided in Section 21.07(c). In addition to the annual assessment as calculated in Section 21.07(c), JEA pursuant to the terms of an Interagency Agreement (as amended) with the City, agreed to provide total nitrogen water quality credit to the City to assist the City in meeting its Basin Management Action Plan load reduction goal (BMAP Credit). If JEA cannot provide the BMAP Credit pursuant to the terms of the Interagency Agreement dated March 22, 2016 (as amended), council and JEA shall work cooperatively to address the BMAP Credit shortfall or council may reconsider the assessment calculations. 




(e)  The council shall have the power to appropriate annually a portion of the available revenues of each utility system (other than the electric, water and sewer systems) operated by JEA for the uses and purposes of the city. This appropriation shall be based on a formula to be agreed upon by JEA and the council. Any covenants or pledges to lenders associated with such proposed additional utility system which impair council's ability to appropriate revenues from that additional utility system, other than a pledge of gross revenues to bondholders, shall be included in the JEA resolution required in s. 21.04(v) or any future resolution allowing for financing of activities associated with that additional utility system. 




(f)  JEA shall pay over to the city (i) the amounts assessed upon JEA pursuant to section 21.07(c) and (ii) such portions of the funds actually appropriated by the council pursuant to section 21.07(e) at such time as the council may request, but not in advance of collection. Although the calculation for (i) the amounts assessed upon JEA pursuant to section 21.07(c) and (ii) the annual transfer of available revenue from JEA to the city pursuant to section 21.07(e) is based upon formulas that are applied specifically to the respective utility systems operated by JEA, JEA, in its sole discretion, may utilize any of its revenues regardless of source to satisfy its total annual obligation to the city mandated by said sections 21.07(c)and (e). 




(g)  JEA shall be required to set aside each year in a depreciation and reserve account established for each utility system it operates, an amount equal to not less than 10 percent of its annual net revenues for the previous year attributable to each such system. For such purpose, "annual net revenue" shall mean annual gross revenues derived by JEA from the operation of such system reduced by expenses for operation and maintenance allocable to such system and debt service allocable to such system. Funds set aside in each such depreciation and reserve account shall be used exclusively for enlargements, extensions, improvements and replacements of capital assets of the utility system for which such account was established or to pay or provide for the payment of JEA's bonds, notes or revenue certificates relating specifically to such system; provided, however, that if JEA by resolution determines that it is in the best interests of JEA to use all or any portion of the funds set aside in the depreciation and reserve account established with respect to a particular utility system for the purposes of another utility system, then such funds may be so applied. 




(h)  JEA shall not be required to utilize the personnel, motorpool, purchasing, communication or information systems services of the city. By mutual agreement of JEA and the city such services may be provided from one party to the other but only on a cost-accounted basis. JEA shall be required to use the legal services of the city on a cost-accounted basis except in those cases when the chief legal officer of the city determines that the city legal staff cannot or should not provide legal services in the required legal area. JEA shall appropriate the funds necessary to meet the obligations for outside legal services as determined by the chief legal officer of the city. Such chief legal officer shall consult with JEA before he or she selects outside counsel. 




(i)  Unless otherwise determined by JEA, all revenues and service charges receivable by JEA as payment for the sale of utilities services shall be collected and received by the tax collector. The tax collector shall deposit to the account of or otherwise turn over to JEA such funds at such times and in such manner as JEA may from time to time designate by resolution. JEA may provide for the collection of such revenues and service charges directly by JEA, provided that the council auditor shall be notified in writing of any proposed change from the current collection process utilizing the Tax Collector and that such change shall not take place until the next fiscal year after such notice is given. 




(j)  JEA shall employ and fix the compensation of the managing director, who shall manage the affairs of the utilities system under the supervision of JEA. The entire working time of such managing director shall be devoted to the performance of the duties of such office and the managing director shall have no outside employment or business. The managing director shall be a graduate of an accredited college or university, or have at least ten years' managerial experience in a consumer-oriented industry or comparable enterprise. JEA may appoint and fix the compensation of 48 staff assistants to the managing director, to serve at the pleasure of JEA. JEA shall employ and fix the compensation of the department heads, deputy directors of departments, division chiefs and assistant division chiefs of the utilities system. JEA may adopt position titles different from those recited herein, consistent with utility industry practice. The managing director, department heads, deputy directors of departments, staff assistants, division chiefs and assistant division chiefs shall not be included within the civil service system of the city. JEA may employ such certified public accountants, consultants and other employees for special purposes, not within the civil service system, as it may require, and fix and pay their compensation. Whenever used in this s. 21.07(i), "compensation" shall mean both salary and benefits, exclusive of city pension benefits. All personnel appointed by JEA pursuant to this s. 21.07(i) shall participate in the City of Jacksonville pension plan in the same manner as other employees of JEA who participate in such plan. However JEA shall have the option to establish an employee deferred compensation program separate from the city's employee deferred compensation program. 




(k)  JEA is authorized to pay over to other local governmental units outside the city annually a portion of available revenues derived from operations in such local governmental units' territories, for the uses and purposes of such local governmental units, an amount not to exceed that which would be calculated using the procedures in Sections 21.07(c)and (e), but only to the extent that JEA is able to, and does, include in the rates imposed only upon the customers in such local governmental units' territories the total amounts in respect of such payments. 




(l)  In addition to all other sums paid by JEA to the City of Jacksonville, JEA shall pay to the City of Jacksonville a franchise fee in an amount equal to three percent (3%) of the revenues of the electric system and the water and sewer system as set forth in Section 21.07(c) herein. The franchise fee will commence for revenues derived effective April 1, 2008 and shall be paid monthly with the first payment payable on June 1, 2008. The franchise fee shall be limited to (1) revenues derived within Duval County not including Urban Service Districts 2-5, and (2) per customer, total water and sewer rate revenues, and (3) up to a per customer maximum of $2,400,000 per fiscal year of electric rate revenues. The franchise fee shall be calculated each month by multiplying three percent (3%) by the sum of JEA's base rate electric revenues, fuel rate revenues, water rate revenues and sewer rate revenues for that month excluding unbilled revenues and uncollectible accounts. The franchise fee shall be calculated on revenues derived from the sale of gross kilowatt-hours and number of cubic feet of potable water and cubic feet of sewer service as set forth in Section 21.07(c). Notwithstanding the foregoing, no franchise fee shall be paid on franchise fees, state utility taxes, fuel related interchange sales, sales for resale, City of Jacksonville accounts, JEA accounts, investment income and other revenues. JEA shall be authorized to pass-through the amount of the franchise fees set forth herein and associated charges resulting from the stated three percent (3%) franchise fee calculation on rate revenues notwithstanding the $2,400,000 limit set forth herein to the customers of JEA, in accordance with the customers' proportionate share of rate revenues as calculated above. This franchise fee is in consideration of the administrative costs incurred by the City to coordinate functions and services with JEA, for the exclusive right to serve electric, water and sewer customers, for use by JEA of the public rights-of-way used by it in connection with its electric distribution system and its water and sewer distribution and collection system, and in further consideration of the unique relationship of JEA and the City, in which JEA is a wholly owned public utility, and such other good and valuable consideration that has been agreed to between JEA and the City of Jacksonville. The gross franchise fee and the amount of the pass-through set forth herein may be increased by ordinance, initiated by the Mayor and approved by two-thirds supermajority of the City Council, but the franchise fee shall not exceed six percent (6%) of the gross utility revenues as calculated above. The JEA and the City shall enter into a Franchise Fee Agreement for the administration of the Franchise Fee. 




(Laws of Fla., Ch. 78-538, § 1; Laws of Fla., Ch. 80-515, § 1; Ord. 81-921-490, § 1; Ord. 84-1307-754, § 25; Ord. 89-1001-632, § 1; Laws of Fla., Ch. 92-341, § 1; Ord. 93-82-1385, § 1; Ord. 97-12-E, § 2; Ord. 98-253-E, § 1; Ord. 2003-1320-E, § 1; Ord. 2007-838-E, § 1; Ord. 2007-1132-E, § 1; Ord. 2015-764-E , § 2; Ord. 2018-747-E , § 2) 




Section 21.08. - Employees. 



All employees of the utilities system shall be employees of JEA and shall be subject to articles 16 and 17 unless otherwise provided by the council, which shall be and continue to be the legislative body as provided in section 447.203(10), Florida Statutes. JEA shall be fully responsible for the administration and operation of all utility services as set out in this article and in order to meet its administrative and operational responsibilities, JEA shall have full and independent authority to hire, transfer, promote, discipline, terminate and evaluate employees engaged to provide any and all of the utilities services for which it is responsible and accordingly, consistent with the provisions of article 17, JEA may establish employment policies relating to hiring, promotion, discipline and termination, and other terms and conditions of employment, and enter into negotiations with employee organizations with respect to wages, hours and terms and conditions of employment and take such other employment related action as needed to assure effective and efficient administration and operation of the utilities system. In order to effectively implement the foregoing, JEA shall perform all functions with regard to its own employees that are performed by the City department or division which oversees city employees in regard to personnel matters. JEA, at its expense, shall provide accidental death benefits for all employees engaged in hazardous duty as determined by JEA, in the amount of $50,000 payable to the beneficiary named by the employee, or as otherwise provided, in the event said employee dies as a result of an accident occurring to any employee in the course of his/her employment. Nothing contained in this section 21.08 shall be construed to supersede or repeal any provision of section 12 of Chapter 80-513, Laws of Florida, as amended. 




(Laws of Fla., Ch. 78-538, § 1; Laws of Fla., Ch. 80-515, § 1; Ord. 84-1307-754, § 25; Ord. 87-203-345, § 1; Laws of Fla., Ch. 92-341, § 1; Ord. 97-12-E, § 2; Ord. 98-253-E, § 1; Ord. 2011-732-E; Ord. 2015-764-E , § 3) 




Editor's note— Ordinance 2007-839-E, § 18, authorized updated department/division names pursuant to reorganization. 




Section 21.09. - Awards of contracts. 



(a)  JEA shall not be subject to the provisions of Chapter 126, Ordinance Code of the City of Jacksonville, as the same may be amended from time to time, however, JEA in entering into any contracts relating to the construction, reconstruction, repair, operation or maintenance of the utilities system or the purchase of supplies, equipment, machinery and materials for the utilities system or the contracting or otherwise purchasing for any advisory, professional or any other services may establish such rules, regulations or procedures as it may deem desirable or necessary in connection therewith. In the absence of such specific authority, rules, regulations or procedures, JEA shall follow the provisions of Chapter 126 of the Ordinance Code of the City of Jacksonville, as the same may be amended from time to time. JEA shall have the right to reject any and all bids, in whole or in part, in the best interests of JEA. Nothing in this chapter shall be construed to limit the power of JEA to construct, repair, or improve the utilities system, or any part thereof, or any addition, betterment or extension thereto, directly by the officers, agents, and employees of JEA, or otherwise by contract. JEA is authorized to implement and to take all actions necessary to administer a purchasing and procurement program directed to Minority Business Enterprises including, but not limited to, prime contractors, subcontractors, consultants, subconsultants, and suppliers. Any such Minority Business Enterprise program shall be implemented by JEA to remedy discrimination or the present effects of past discrimination, if any, suffered by Minority Business Enterprises in the business community in the area served by JEA. For purposes of this chapter, the term "Minority Business Enterprise" shall be defined by JEA and shall include, at a minimum, those business entities that are legitimately owned, operated and controlled by persons who have been shown to have been discriminated against or who suffer from the present effects of past discriminations, if any, in the business community in the area served by JEA. Such program shall be used to redress and remedy discrimination or the present effects of past discrimination, if any, as may be determined by JEA, and which are shown to have been suffered by Minority Business Enterprises, in the business community in the area served by JEA. 




(b)  No member of JEA or officer or employee thereof shall either directly or indirectly be a party to, or be in any manner interested in, any contract or agreement with JEA for any matter, cause or thing whatsoever in which such member shall have a financial interest or by reason whereof any liability or indebtedness shall in any way be created against JEA. If any contract or agreement shall be made in violation of the provisions of this section the same shall be null and void and no action shall be maintained thereon against JEA. 




(Laws of Fla., Ch. 78-538, § 1; Laws of Fla., Ch. 80-515, § 1; Ord. 80-113-169, § 1; Ord. 81-921-490, § 2; Ord. 84-1307-754, § 25; Ord. 84-229-307, § 1; Ord. 86-1475-875, § 1; Ord. 88-989-705, § 1; Ord. 91-678-447, § 1; Laws of Fla., Ch. 92-341, § 1; Ord. 93-82-1385, § 1; Ord. 97-12-E, § 2; Ord. 98-253-E, § 1) 




Section 21.10. - Execution of instruments; examination of claims; funding through revenue bonds or revenue certificates. 



All instruments in writing necessary to be signed by JEA shall be executed by the chairperson and secretary or assistant secretary, or by such officer, agent or employee of JEA as it may by resolution designate. JEA shall provide for the examination of all payrolls, bills, and other claims and demands against JEA to determine before the same are paid that they are duly authorized, in proper form, correctly computed, legally due and payable, and that JEA has funds on hand to make payment. Funds on hand to make payment shall be deemed to have been provided when revenue bonds or revenue certificates of JEA (or notes issued in anticipation thereof) to finance the acquisition and construction of plants and facilities for the production and/or transmission of electricity, the production and transmission of water, the transmission and treatment of wastewater and the transmission of natural gas, costing in excess of $10,000,000.00 have been duly authorized as provided in this article whereupon JEA may enter into instruments in writing for the acquisition and construction of such plants and facilities and may sell such revenue bonds or revenue certificates (or notes issued in anticipation thereof) in the manner provided in this article in installments to provide funds as obligations of JEA under such instruments in writing become due. 




(Laws of Fla., Ch. 78-538, § 1; Laws of Fla., Ch. 80-515, § 1; Ord. 84-1307-754, § 25; Laws of Fla., Ch. 92-341, § 1; Ord. 93-82-1385, § 1; Ord. 97-12-E, § 2; Ord. 98-253-E, § 1) 




Section 21.11. - Legislative authority of council. 



Notwithstanding any provision of this charter to the contrary, the council may repeal or amend any portion of this article, by two-thirds vote of the membership of the council. A public hearing on the adoption of the ordinance shall be advertised in substantially the same manner as the council is required to advertise its intention pursuant to s. 200.065, Florida Statutes, and held not earlier than 30 days after the introduction of the ordinance into the council. The council shall take final action on the ordinance only after the expiration of 60 days after the advertised public hearing, and no ordinance shall be enacted except by a two-thirds vote of the entire council. If the mayor disapproves the ordinance, the council may enact it notwithstanding such disapproval only by a four-fifths vote of the entire council. 




(Laws of Fla., Ch. 78-538, § 1; Laws of Fla., Ch. 80-515, § 1; Ord. 84-1307-754, § 25; Laws of Fla., Ch. 92-341, § 1) 




Section 21.12. - Severability. 



If any provisions of this article or the application thereof to any person or circumstance is held invalid by a court of competent jurisdiction, the invalidity shall not affect other provisions or applications of this article which can be given effect without the invalid provision or application, and to this end the provisions of this article are declared to be severable. 




(Ord. 93-82-1385, § 1) 
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Noticed Meeting JEA and City Council Roles 


Council Member Priestly Jackson, Council DeFoor and Council President Wilson
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Attendance: Council Member Priestly Jackson,  Council President Scott Wilson, Council Members Randy DeFoor, Michael Boylan, Danny Becton, LeAnna Cumber, Randy White, Ron Salem, Garrett Dennis, Council Auditor Kyle Billy, Brian Parks-Council Auditor’s Office, General Counsel Jason Gabriel, Deputy General Counsel Peggy Sidman-Legislative Affairs, Deputy General Counsel Lawsikia Hodges-Government Operations, Kirby Oberdorfer-Ethics Office, Lynne Rhode-JEA Vice President & Chief Legal Officer, Jackie Lee-ECA to the Council President, Kendra Mervin-ECA District 10. All other attendees are listed on the attendance sign-in sheet. 





Council Member Brenda Priestly Jackson convened the meeting at 1:05 p.m.


 


CM Priestly Jackson stated that she called the meeting to get a formalized response clarifying the roles of Council Members relative to the JEA Invitation to Negotiate (ITN) and advised attendees to reference her email dated September 24, 2019 to General Counsel Jason Gabriel.  She then asked General Counsel Gabriel whether the Council could request the JEA Board to amend the ITN to include the unfunded pension liability.  General Counsel Gabriel affirmed that the Council can ask the JEA Board to amend the ITN to include the pension liability because doing so would not affect the ITN process. Additionally, all Council Members have the right to communicate, but must be careful to ensure a fair bid process.  CM Priestly Jackson asked General Counsel Gabriel to explain the interplay between the elected Council Members and the appointed JEA Board along with the authority, if any, that the General Counsel has that permits Council Members to ask for specific language to be included.  General Counsel Gabriel referenced Article 21.04(p) in the Charter and explained that it lists all of the actions that the JEA Board can take. He added that Council is the governing control and has ultimate legislative discretion. 





General Counsel Gabriel stated that JEA has opted to choose a procurement process to evaluate and accept bids.  The deadline is October 7 to submit bids and page 19 in the ITN lays out the main points of the deal.  He further stated that the memo he prepared for Council Members was advice on the process and is not binding.  Council will play an active role during the “second half” or “back end” of the procurement process (approving, amending, not approving); therefore, as the legislative body for the City and JEA, Council cannot be involved in negotiations (on the front end).    CM Priestly Jackson inquired whether Council has the authority to require the JEA Board to amend the ITN to include specific language recommended by the Council Auditor’s Office that the unfunded pension liability be the responsibility of JEA.  General Counsel Gabriel responded that Council has the authority to do nearly anything regarding JEA with a two-thirds vote.  Referendums are involved concerning some elements, but Council has the right to change the rules and JEA’s provision on procurement for future actions outside the current ongoing ITN.   





CM DeFoor asked General Counsel Gabriel whether City Council would have to submit approval if an RFP had been issued rather than an ITN, to which he replied in the negative.  She further inquired whether JEA should have come before Council before creating the ITN.  General Counsel Gabriel maintained that the charter does not require it to do so, however, in the future, Council has the authority to change the charter.  CM Priestly Jackson asserted that the procurement process is not her concern.  Rather, it is ensuring Council has a voice because the sale of JEA will impact the City as a whole.  General Counsel Gabriel established that Council Members cannot move forward with any changes to the ITN at this time because the procurement process is mid-stream.  Once it closes, Council can move forward with effectuating its desired changes.  





CM Dennis asked whether Council had the ability to pull the ITN at any time, like an RFP.  Deputy Counsel Lawsikia Hodges answered that there is a provision in JEA’s ITN that allows the ITN process to be rejected or stopped by the JEA Board.  However the heart of CM Priestly Jackson’s interest is whether Council can change the process.  CM Priestly Jackson announced that she would like to make an amendment to the ITN, to which Deputy Counsel Lawsikia stated that JEA is a separate entity that controls its procurement.  Thereby, Council has the authority to change the charter to allow Council to be more involved, but at this time, the entire procurement process is under the control of the independent authority. CM Dennis deduced from the Office of General Counsel’s responses that Council should not attempt to do anything until October 7, 2019 when Council receives a complete package.  





CM Salem contended that since the greatest concern is the pension provision, could Council move forward with separate legislation to utilize proceeds from any sale to cover the pension liability. CM Priestly Jackson added that she wanted clarification as to her role as a Council Member in relation to interaction with the JEA Board so that she knows how much she should or should not be involved.  General Counsel Gabriel responded that each body (authority) is different and JEA is not an advisory board to City Council; it is a board of its own entity capable of making independent decisions with finality regarding a host of items.  Council is the ultimate governing body with the authority to “re-scriven” the charter that governs independent authorities, including their procurement processes in the future.  He asserted that Council does not have the authority to amend or stop the procurement process in its tracks, but Council can communicate with JEA to request its board to make changes. At the request of CM Priestly Jackson, General Counsel Gabriel explained the “deal points” to which entities are bidding and stated that Council Members have to be careful not to communicate directly with anyone involved in the bidding in a way that could influence the ITN.





CM DeFoor asked General Counsel Gabriel what steps Council should take moving forward, to which he advised Council Members to keep a running list of items of concern and direct them to his office.  He also advised Members to direct questions and concerns to JEA so that they can provide answers as well.  CM Salem asked whether Council will be told who will evaluate the proposals at some point. Lynne Rhode-JEA assured him that it would be public record.  General Counsel Gabriel affirmed that Council also has the right to hire its own outside counsel to advise its members.  





CM Becton clarified that October 7, 2019 is a qualifying activity. Anyone interested in bidding has to submit documentation to determine if minimum qualifications are met to engage in the process.  CM Dennis asked how many outside attorneys have been hired by JEA.  General Counsel Gabriel confirmed that the two lead firms are Pillsbury, Winthrop, Shaw, Pittman and Foley & Lardner LLP and he can pull the engagements to provide the names of the others.  





CM Becton excused himself so that he could attend the TEU Committee meeting.  He asked all attending Council Members to coordinate with his office for all future meetings regarding JEA. He is the JEA Council Liaison and wants to participate in and attend any related meetings.  CP Wilson acknowledged that his interpretation of the comments during the discussion is that City Council wants to have an independent lawyer to help it through this process. General Counsel Gabriel said that he will help identify attorneys and meet with CP Wilson to determine the best selection method.  CM Priestly Jackson emphasized that she still wanted something in writing that 











details the roles of City Council Members and she would also like to receive the engagement letters from outside counsel.  The meeting ended with CM DeFoor thanking CP Wilson for this leadership.





Written minutes for this meeting represent an overview of the discussion.





Meeting Adjourned:  2:01 p.m.





Minutes prepared by Kendra Mervin, Executive Council Assistant – District 10, 904-255-5146, mervink@coj.net. The following items were submitted for public record and can be accessed by contacting the Legislative Services Division:  minutes, attendance sheets, handouts, audio recording).
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cc:	Council Members/Staff


	Cheryl L. Brown, Director/Council Secretary


Jessica Matthews, Chief of Legislative Services


Jeff Clements, Chief of Research


	Kristi Sikes, Chief of Administrative Services


	CITYC@COJ.NET


	Office of General Counsel


	Posted Notice Board – 1st Floor City Hall


	Electronic Notice Kiosk – 1st Floor City Hall


	Public Notice System – City Council Web Page
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From: Jackson, Brenda-

Sent: Tuesday, September 24, 2019 2:14 PM

To: Rondinelli, Mellissa; Gabriel, Jason

Cc: ‘ CM; SS; CAUDIT; Brown, Cheryl; Gabriel, Jason; Sidman Martin, Margaret; Johnston,
Paige; Durden, Stephen; Hodges, Lawsikia; Mervin, Kendra; Jackson, Brenda

Subject: Re: Memo re Ex Parte (a/k/a Cone of Silence) Guidelines; JEA Invitation to Negotiate

Fellow City Council Members, please do not reply to this E-mail.

Dear Mr. Gabriel...l read this memo that you forwarded after our conversation earlier today and | am uncertain what the
definition of the “merits of the ITN” references. Specifically, | asked you if the Jacksonville City Council could by
resolution require the JEA board to amend the TN to include language that requires the assumption of the JEA pension
liability by “the successful participant in this process” (see ITN #127-19 p. 51, Frequently Asked Questions bullet 26)? {
further asked you to explain the role and/or interplay between the Jacksonville City Council and the JEA Board.

I shared that since the JEA is an independent authority and not a separate body politic, who is appointed by the mayor
and confirmed by the Jacksonville City Council, what precludes the Jacksonville City Council from acting on a resolution
to amend the ITN. '

| further shared that if the Jacksonville City Council could require or request the Duval County School Board to amend
the proposed 1/2 cent sales tax to includg additional considerations for nonprofit public charter schools, what
prohibited a resolution requesting an amendment to the ITN.

| specifically asked this because of the current legislation pending before the Jacksonville City Council that requires the
unfunded and potential pension liabilities to be assumed and funded by the City of Jacksonville. This legislation,
Qrdinance 2019-566,» aﬂmgngis the Jacksonville Charter. :

| shared with you my concerns regarding the quality of life and fiscal impact now and in the future for our Jacksonville
residents. Specifically, | shared that we would price folks out of Jacksonville, similar to San Francisco, or diminish the
quality of life, similarly to Detroit, with hundreds of millions of dollars in future pension liabilities.

We discussed my confusion with this legislation not being referred to the Rules Committee and how to get it so referred.

Most of our conversation addressed my concerns with the potential recapitalization event and the exclusion of language
in the ITN that adequately addressed my concerns. To that end, to receive this memo prohibiting city council members
from discussing “merits of the ITN” is troubling to say the least. It may appear that there’s an attempt to marginalize and
silence elected city council members further.

Please cite case law or other legal precedent that prohibits city council members from discussing the merits of the ITN. |
must share that the opinion in the memo is novel to me.

Peace,

Brenda A. Priestly Jackson
District 10 Member
Jacksonville City Council
Sent from my iPhone







On Sep 24, 2019, at 12:55 PM, Rondinelli, Mellissa <MRondinelli@coj.net> wrote:

Dear Honorable Council Members:

Attached is a memo from the General Counsel regarding Ex Parte (a/k/a Cone of Silence)
Guidelines related to the JEA ITN process as requested at the Special Meeting held on

September 16, 2019. Please do not hesitate to contact Jason individually with any questions you
may have.

Thank you,

Mellissa A. Rondinelli

Office Administrator

Executive Assistant to Jason R. Gabriel, General Counsel
Office of General Counsel - City of Jacksonville

117 W. Duval Street, Ste. 480

Jacksonville, FL 32202

904-255-5051

904-630-1731 (facsimile)

mrondinelli@coj.net -

<GC-#1307056-v1-
Memo_re_Ex_Parte_(a_k_a_Cone_of_Silence)_Guidelines;_JEA_lnvitation_to_Negotiate.PDF>
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ENACTED 11/12/14

Introduced by Council Member Gulliford & Co-Sponsored by Council

Members Bishop & Yarborough:

ORDINANCE 2014-664-E
AN ORDINANCE REGARDING THE OFFICE OF
LEGISLATIVE COUNSEL FOR THE CITY COUNCIL;
CREATING A NEW CHAPTER 14 (OFFICE OF
LEGISLATIVE COUNSEL), ORDINANCE CODE, PURSUANT
TO SECTION 7.201 OF THE CHARTER; PROVIDING FOR
THE PURPOSE, SCOPE, AND ADMINISTRATION OF THE
OFFICE OF LEGISLATIVE COUNSEL, AS WELL AS THE
HIRING AND SUPERVISION OF THE ATTORNEYS
THEREIN, AND THE RELATIONSHIP BETWEEN THE
OFFICE OF LEGISLATIVE COUNSEL AND THE OFFICE OF

GENERAL COUNSEL; PROVIDING AN EFFECTIVE DATE.

BE IT ORDAINED by the Council of the City of Jacksonville:

Section 1. Office of Legislative Counsel Created. A new
Chapter 14 (Office of Legislative Counsel), Ordinance Code, is
created to read as follows:

CHAPTER 14. RESERVED- OFFICE OF LEGISLATIVE COUNSEL.

Sec. 14.101. Office of Legislative Counsel created.

There is hereby created, an Office of Legislative Counsel,
which may be staffed by a chief legislative counsel, assistant
legislative counsels, paralegals, or specially retained outside
counsels, all to serve the special legal needs of the City Council.

Sec. 14.102. Authority.

The Office of Legislative Counsel 1is created pursuant to
Section 7.201, Charter, which states: "the council may create ar

office of legislative counsel within the legislative branch whose
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may be necessary for the proper functioning of the Office of
Legislative Counsel.
Sec. 14.106. Initiation and Supervision of legal services.
‘Legal services provided by the Office of Legislative Counsel
shall be initiated and supervised by the Council President; except
that the City Council, by resolution, may initiate the use of the
Office of Legislative Counsel.

Sec. 14.107. Coordination with Office of General Counsel.

It is contemplated that the relationship between the Office of
Legislative Counsel and the Office of General Counsel shall be
guided by the following principles:

(a) Traditional legal services and staffing offered to the

City Council by the Office of General Counsel shall
continue.

(b) As both the Office of General Counsel and the Office of
Legislative Counsel share the singular purpose of
supporting and representing the City of Jacksonville, the
two offices shall, to the maximum extent practicable,
cooperate and share legal resources, opinions, research,
experts and expertise, and shall maintain strong énd
active lines of communication to vet legal issues, all
for the ultimate purpose of providing the best legal
outcomes to the City of Jacksonville.

(c) The Office of Legislative Counsel and the Council
Secretary/Director shall coordinate with the Office of
General Counsel in order to make available hard copy and
electronic research to the Office of Legislative Counsel
in the most cost effective manner to the City.

(d) Nothing contained herein is intended to limit the General
Counsel's authority to 1issue legal opinions as provided

for in Section 7.202, Charter.
_3_
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purpose shall be to advise and assist the council and its
committees and members in the achievement of a clear, faithful and
coherent expression of legislative policies and to perform such
other related duties for the council as the council may by
ordinance direct."”

Sec. 14.103. Purpose and Scope of Services.

The purpose of this Chapter is to make available to the City
Council, as needed, independent legal advice, counsel and services.
The City Council hereby recognizes that on occasion, conflicting
issues may arise between the legislative branch, the executive
branch and the independent agencies, such that independent legal
advocacy and counsel, separate from the Office of General Counsel,
may be necessary. The only limitation on the scope of services
provided by the Office of Legislative Counsel is that the services
be directly related to matters that can reasonably be expected to
be acted upon by the City Council.

Sec. 14.104. Administration.

The Office of Legislative Counsel shall be administratively
housed, funded, budgeted and administered under and by the Council
Secretary/Director.

Sec. 14.105. staffing.

Attorney staffing and compensation for the Office of
Legislative Counsel shall be effected and determined by the City
Council Personnel Committee, subject to available funding, and
subject  to appeal by resolution of the City Council. Attorneys
working for the Office of Legislative Counsel may be full or part-
time city employees, or private attorneys or firms under engagement
agreements approved by the Personnel Committee. No attorney in the
office shall have civil service status or be entitled to the civil
service protections of the Charter. The Council Secretary/Director

shall coordinate and provide such administrative assistance that
_2_
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Section 2.. Effective Date. This ordinance shall become
effective upon signature by the Mayor or upon becoming effective

without the Mayor’s signature.

Form Approved:

s/ Wanganet TH. Sidman

Office of General Counsel
Legislation Prepared By:

g:\shared\legis.cc\2014\ord\gulliford office of legislative counsel.doc











From: Clements, Jeff

To: CITYC

Subject: 20191104 City Council Future of JEA Workshop meeting minutes
Date: Monday, November 04, 2019 4:52:58 PM

Attachments: 20191104 City Council Future of JEA Workshop attendance.pdf

20191104 City Council Future of JEA Workshop handouts.pdf
20191104 City Council Future of JEA Workshop meetina minutes.docx

Please be advised that due to Florida’s very broad public records law, correspondence to and from
public officials is considered a public record and must be disclosed upon request.
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Please print information as requested below

Future of JEA — Lunch and Learn Workshop
November 4,2019 11:30 a.m. - 1:00 p.m.
117 West Duval Street- 1*' Floor
Lynwood Roberts Room — City Hall St James Building

Jacksonville, Florida 32202

Attendance Record
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Future of JEA — Lunch and Learn Workshop
November 4, 2019 11:30 a.m. — 1:00 p.m.
117 West Duval Street- 1*' Floor
Lynwood Roberts Room — City Hall St James Building
Jacksonville, Florida 32202

Attendance Record
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Name Address/Zip Code Contact Number Email Signature

ITF w DuvA L )(%)r——d
Jere Ronop S\ITE 209 255- 4 6% Jiedong) Lof.REx %
/a8

TaA H iﬁmbwﬂwm

/7//"( /Z{('-s/ﬁ/.-/ @

TR B

Tzpe Crstmes Suvre 72§ 2555197 WM
77

S hery b e s, G
- - dbaneslein
Lerd Bgparler, 339-438] ‘Jacksenuille.cor ¢ NN

L

Qﬂ%&i@ S nre el N N%Q\ml s














Future of JEA — Lunch and Learn Workshop
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Please print information as requested below:

Future of JEA — Lunch and Learn Workshop

November 4, 2019 11:30 a.m. —1:00 p.m.
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MICHAEL BOYLAN
Council Member, District 6
Office (904) 255-5206
Fax (804) 255-5230
E-Mail: MBOYLAN@coj.net

117 West Duval Street
City Hall, Suite 425
Jacksonville, FL 32202

OFFICE OF THE CITY COUNCIL

November 4, 2019
AGENDA

Honorable Michael Boylan, Chairman
Jason Gabriel, General Counsel, City of Jacksonville Leeann Krieg, Office of the Mayor
Jordan Elsbury, Office of the Mayor Stephanie Burch, Deputy CAO, Office of the Mayor
Brian Hughes, CAO, Office of the Mayor Trustee Board Members, JEA
Aaron Zahn, CEO, JEA Paige Johnston, Office of General Counsel
Peggy Sidman, Office of General Counsel Dr. Cheryl L. Brown, Director/Council Secretary
Jessica Matthews, Chief of Legislative Services Jeff Clements, Chief of Research

Crystal Shemwell, Legislative Services Supervisor

TOPIC 20191104 Noticed Mtg -- Review the JEA Fact-Finding Workshop Calendar and Its Format
Garner Member Questions for November 6, 2019 to Presenters

11:30 am Convene 1:00 pm Adjourn
1. Introduction
2. Overview

The purpose of this meeting is twofold.

The first is to discuss and garner feedback and suggested changes or additions to the topics found in the proposed
workshop calendar and the proposed format. The intent of the workshops is largely to involve subject matter experts to
inform and educate not only Council members but the voting public as well. The discussion will also include how we plan
to engage the public as part of the process.

Because of the quick turnaround of the first session, a portion of our time will be used to garner the questions that you
want to see posed to our two presenters on Wednesday, November 6, 2019 @ 11:00 AM, the Honorable Charles Amnold
and Jason Gabriel.

3. Q&A

4. Next Noticed Meeting: Wednesday, November 6, 2019 11:30 am - 1:00 p.m. Lynwood Roberts Room
1" Floor City Hall St James Bldg Jax Florida 32202

n

Adjourn

Jacksonville City Council Members, JEA Board Members, all Board and Commission Members holding positions as
appointed by the Jacksonville City Council, all Elected and Constitutional Ofticers, and interested parties are invited to
attend.

For additional information or correspondence please contact Dr. Cheryl L Brown, Director Jacksonville City Council at
CLBrown(écoj.net or 904.255.5133 or Jeff Clements, Chief of Research at JeffCcoj.net or 904.255.5137.
MB/CLB/clb

Pursuant to the American with Disabilities Act, accommodations for persons with disabilities are available upon request.
Pleasc allow 1-2 business days notification to process: last minute requests will be aceepted, but may not be possible to fultill.
Please contact Disabled Services Division at: V 904-255-5466 . TTY-904-255-5476. or email your request to KaraTic coj.net.







10.

11.

12.

13.
14.

JEA Fact Finding Workshops

11:00 AM to 1:00 PM (Running Time: 90 Minutes)

DATE

11/06/19
11/25/19

12/09/19

01/13/20

01/27/20

02/10/20

02/24/20

03/09/20

03/23/20

04/13/20

04/27/20

05/11/20

05/25/20
06/08/20

Lynwood Roberts Room

TOPIC

The Role of the Independent Authorities vis a vis City Council
The PFM Report — Council Auditor’s 2018 Report — The 2018 CC Special

Committee on the Future of JEA

A Review of the JEA's Strategic Planning Process & Outcomes Leading Up to the

Release of the ITN

A Review of the 2019 JEA Audit & an Analysis of the Factors Leading to the
Consideration of the Need for Restructuring the JEA (The McKinsey Report)
The Rational for and Advantages/Disadvantages of Moving Forward with
Scenario #1: Status Quo Plan
The Rational for and Advantages/Disadvantages of Moving Forward with
Scenario #2: Traditional Utility Response Plan

The Rationale for and Advantages/Disadvantages of Moving Forward with
Scenario #3: Community Ownership Plan

The Rationale for and Advantages/Disadvantages of Moving Forward with
Scenario #4: Initial Public Offering Plan |

The Rationale for and Advantages/Disadvantages of Moving Forward with
Scenario #5: Strategic Alternative from ITN 129-19

The Administration’s Vision of How the Proceeds Would be Utilized Should
Scenario #5 be implemented.

Water Rights: How Would the Restructuring of JEA Impact our Ability Meet
Present and Future Water Needs?

Understanding the Florida Legislative Process, Specifically Florida Statute
Chapter 180-301

TBD

TBD
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OFFICE OF THE CITY COUNCIL


RESEARCH DIVISION





117 WEST DUVAL STREET, SUITE 425


4TH FLOOR, CITY HALL


JACKSONVILLE, FLORIDA 32202


904-630-1377





CITY COUNCIL FUTURE OF JEA WORKSHOP MEETING MINUTES


City Council Chamber, 1st floor, City Hall



November 4, 2019


11:30 a.m.





Location: Lynwood Roberts Room, 1st floor, City Hall – St. James Building; 117 West Duval Street





In attendance: Council Members Michael Boylan (Chair), Danny Becton, Matt Carlucci, Randy DeFoor, Garrett Dennis, Al Ferraro (arr. 11:48), Tommy Hazouri, Joyce Morgan, Terrance Patterson, Brenda Priestly Jackson, Ron Salem








Also: Peggy Sidman – Office of General Counsel; Kim Taylor, Heather Reber, Jeff Rodda – Council Auditor’s Office; Jeff Clements – Council Research Division; Steve Cassada, Melanie Wilkes and Carol Owens - Council Staff Services; Cheryl Brown – Council Secretary/Director; Sherry Hall – JEA; Carla Miller – City Ethics Officer; Jordan Elsbury – Mayor’s Office





Meeting Convened: 11:34 a.m.





Council Member Boylan called the meeting to order and thanked President Wilson for his willingness to have the Council undertake this JEA study process, which he believes is extremely important. He explained that the purpose of the workshop process is to get the City Council up-to-date as quickly as possible on a wide variety of issues related to JEA and to prepare to do the due diligence that the Council will have to perform. The workshops will also serve to help educate the general public about the many facets of the potential privatization of JEA. He invited the council members to pose questions that they want invited speakers to address at future meetings. 





Mr. Boylan reviewed the proposed meeting calendar which consists of meetings on the Mondays of City Council meeting weeks at 11:00 a.m. In response to a question from Council Member DeFoor, Mr. Boylan said that speakers with a variety of perspectives can be invited to testify. Carla Miller said that she has been working with Council President Wilson and the Office of General Counsel on the selection of independent experts for the City Council and a recommendation should be forthcoming later this week. Council Member Hazouri suggested that a discussion be held earlier in the process rather than later about whether privatization of JEA is even a potential scenario that the Council might consider. Council Member Salem suggested that a meeting be devoted to the details of the Invitation to Negotiate so the council members know what that included. Chairman Boylan felt that an ITN discussion would detract from the historical perspective that he feels needs to come first. There will be time to study the ITN in detail later in the process. Council Member Priestly Jackson felt that the role of the City Council should be preeminent and not take second place to JEA’s desires. In response to a question from Council Member Morgan, Mr. Boylan said the council would need to be flexible in scheduling meeting topics after outside experts are engaged. Council Member Priestly Jackson advocated for moving the discussion of water needs/supply earlier in the process rather than near the end. Council Member Hazouri urged consideration of the ITN sooner rather than later, lest the City Council spend too much time on historical background while the JEA is pushing forward on a privatization proposal. Mr. Hazouri asked how the City Council could signal its preferences and concerns to JEA throughout the process so they can 





Council Member DeFoor said there are two points that need answers from the outset: 1) does JEA have the authority to do what it’s doing without Council authorization? (if not, then it’s a voidable process); and 2) procurement as universally understood involves the purchase of goods or services – the sale of an entity is not a procurement process for the selling agency, so the whole premise of JEA’s process may be flawed from the outset. 


Council Member Dennis urged that a court reporter take a verbatim transcript of all testimony and that all testimony should be done under oath.


Council Member Carlucci said the JEA is a City asset and shouldn’t be sold at the JEA’s initiative; City Council should be in charge of the process. He questioned why JEA took it upon itself to set out on a process the City may not want to entertain.


Council Member Freeman said he is glad to see that Mr. Boylan is willing to entertain all points of view in a fair process and asked to hear the rest of his proposed agenda.


Council Member Priestly Jackson said she wants to see a list of all questions posed to the Office of General Counsel to date by all council members and the full Council and the answers to those questions as they have been provided thus far.





Chairman Boylan said the deadline for submitting questions is one week before the meeting to which those questions apply. Meetings will be held to approximately 90 minutes. Speakers will be provided with questions in advance to specifically address, then Q&A will follow. There will be public input opportunity via a dedicated web site, but public comment will not be taken at workshop meetings. He will ask the Council President to allow JEA-specific public comment at the City Council meeting the following night to react to what happened in the previous day’s workshop. Council Member Carlucci urged allowing public comment at the workshops on this extremely important issue. Council Member Boylan said there will be ample opportunity for public input later in the process at City Council and its committees when a specific proposal becomes clearer. Council Member Morgan advocated for allowing at least some public comment at workshops to give the public confidence that they are being heard and that the Council cares what they think. Council Member Priestly Jackson recommended notifying everyone who has sent emails to the City Council thus far on the topic of JEA inviting them to the workshops. 





[bookmark: _GoBack]Council Member Becton recommended that Topics 5 and 6 on the proposed list be combined into one meeting and that Topic 4 be expanded to multiple meetings because of the breadth of the issue and the number of factors that need to be covered under that topic. He also recommended that Topic 4 be moved up to third on the list as a way to establish the foundation for debate. Mr. Boylan said that he believes the JEA’s audited financial documents for the last fiscal year will become available in December and the calendar can be shuffled after the first couple of historical background meetings, particularly after outside expertise is hired. Deputy General Counsel Peggy Sidman asked the council members to send her any questions they want posed to General Counsel Jason Gabriel so they can be addressed. Council Member Ferraro asked for an explanation of how the JEA can initiate a sale of itself; Ms. Sidman and Mr. Boylan said that would be addressed at the Wednesday workshop. Council Member Priestly Jackson said that her understanding is that the Council can propose Charter amendments to alter the JEA’s charter authority at any time to enforce the City Council’s authority and control over its asset. Peggy Sidman clarified that the legislative body can make permissible Charter changes as it sees fit, but those changes would not retroactively apply to past actions. Ms. Sidman said that she would immediately circulate an email that she had previously sent to Council Member Priestly Jackson on the subject of JEA’s authority to initiate its own sale. 





Council Member Hazouri again advocated for having a court reporter present to take verbatim transcripts of the workshops. Mr. Boylan and Council Secretary/Director Cheryl Brown said that they would ensure that a verbatim transcript is produced. 





Council Member Ferraro asked for clarity about what Charter provisions are being interpreted to allow the JEA to initiate a sale process and how the Charter can be amended to recapture that authority to the City Council so that none of the other independent authorities can follow the same path in the future. 





Meeting adjourned: 12:35 p.m.





Minutes: Jeff Clements, Council Research Division


jeffc@coj.net   904-255-5137


11.04.19     Posted 5:30 p.m.
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From: Clements, Jeff

To: CITYC

Subject: 20191104 City Council Future of JEA Workshop meeting minutes - amended
Date: Tuesday, November 05, 2019 2:22:15 PM

Attachments: 20191104 City Council Future of JEA Workshop meeting agenda.pdf

20191104 City Council Future of JEA Workshop meeting minutes - amended.docx
20191104 City Council Future of JEA Workshop meeting topic list.pdf
20191104 City Council Future of JEA Workshop meetng notice.pdf

Attached please find amended minutes of the November 4, 2019 City Council Future of JEA
Workshop meeting, revised to correct an error in the attendance listing and to complete an
incomplete sentence in the text.

Please be advised that due to Florida’s very broad public records law, correspondence to and from
public officials is considered a public record and must be disclosed upon request.
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11-4 AGENDA MEETING

PURPOSE OF WORKSHOPS & THIS MEETING
TIMELINE (MY APOLOGIES)
TOPIC CALENDAR
FORMAT
o BACKGROUND MATERIALS
o QUESTIONS 1 WEEK OUT
- o PUBLIC INPUT
= QUESTIONS & MATERIALS ONLINE
= PUBIC COMMENT AT SUBSEQUENT COUNCIL
MTG.
THIS FIRST SESSION
o BACKGROUND MATERIALS
o WHAT IS THE AUTHORITY OF THE AUTHORITIES?
o WHEN AND WHEN DOES THE COUNCIL ENGAGE?
o WHEN IS IT APPROPRIATE TO SEEK OF SPECIALIZED
COUNSEL?
o WHAT IS THE APPROPRIATE PROCESS
OTHER ITEMS
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OFFICE OF THE CITY COUNCIL


RESEARCH DIVISION





117 WEST DUVAL STREET, SUITE 425


4TH FLOOR, CITY HALL


JACKSONVILLE, FLORIDA 32202


904-630-1377





CITY COUNCIL FUTURE OF JEA WORKSHOP MEETING MINUTES – amended


City Council Chamber, 1st floor, City Hall



November 4, 2019


11:30 a.m.





Location: Lynwood Roberts Room, 1st floor, City Hall – St. James Building; 117 West Duval Street





In attendance: Council Members Michael Boylan (Chair), Danny Becton, Matt Carlucci, Randy DeFoor, Garrett Dennis, Al Ferraro (arr. 11:48), Tommy Hazouri, Joyce Morgan, (name deleted)Terrance Patterson, (name inserted) Terrance Freeeman, Brenda Priestly Jackson, Ron Salem








Also: Peggy Sidman – Office of General Counsel; Kim Taylor, Heather Reber, Jeff Rodda – Council Auditor’s Office; Jeff Clements – Council Research Division; Steve Cassada, Melanie Wilkes and Carol Owens - Council Staff Services; Cheryl Brown – Council Secretary/Director; Sherry Hall – JEA; Carla Miller – City Ethics Officer; Jordan Elsbury – Mayor’s Office





Meeting Convened: 11:34 a.m.





Council Member Boylan called the meeting to order and thanked President Wilson for his willingness to have the Council undertake this JEA study process, which he believes is extremely important. He explained that the purpose of the workshop process is to get the City Council up-to-date as quickly as possible on a wide variety of issues related to JEA and to prepare to do the due diligence that the Council will have to perform. The workshops will also serve to help educate the general public about the many facets of the potential privatization of JEA. He invited the council members to pose questions that they want invited speakers to address at future meetings. 





Mr. Boylan reviewed the proposed meeting calendar which consists of meetings on the Mondays of City Council meeting weeks at 11:00 a.m. In response to a question from Council Member DeFoor, Mr. Boylan said that speakers with a variety of perspectives can be invited to testify. Carla Miller said that she has been working with Council President Wilson and the Office of General Counsel on the selection of independent experts for the City Council and a recommendation should be forthcoming later this week. Council Member Hazouri suggested that a discussion be held earlier in the process rather than later about whether privatization of JEA is even a potential scenario that the Council might consider. Council Member Salem suggested that a meeting be devoted to the details of the Invitation to Negotiate so the council members know what that included. Chairman Boylan felt that an ITN discussion would detract from the historical perspective that he feels needs to come first. There will be time to study the ITN in detail later in the process. Council Member Priestly Jackson felt that the role of the City Council should be preeminent and not take second place to JEA’s desires. In response to a question from Council Member Morgan, Mr. Boylan said the council would need to be flexible in scheduling meeting topics after outside experts are engaged. Council Member Priestly Jackson advocated for moving the discussion of water needs/supply earlier in the process rather than near the end. Council Member Hazouri urged consideration of the ITN sooner rather than later, lest the City Council spend too much time on historical background while the JEA is pushing forward on a privatization proposal. Mr. Hazouri asked how the City Council could signal its preferences and concerns to JEA throughout the process so they can be aware of the Council’s sentiments.  





Council Member DeFoor said there are two points that need answers from the outset: 1) does JEA have the authority to do what it’s doing without Council authorization? (if not, then it’s a voidable process); and 2) procurement as universally understood involves the purchase of goods or services – the sale of an entity is not a procurement process for the selling agency, so the whole premise of JEA’s process may be flawed from the outset. 


Council Member Dennis urged that a court reporter take a verbatim transcript of all testimony and that all testimony should be done under oath.


Council Member Carlucci said the JEA is a City asset and shouldn’t be sold at the JEA’s initiative; City Council should be in charge of the process. He questioned why JEA took it upon itself to set out on a process the City may not want to entertain.


Council Member Freeman said he is glad to see that Mr. Boylan is willing to entertain all points of view in a fair process and asked to hear the rest of his proposed agenda.


Council Member Priestly Jackson said she wants to see a list of all questions posed to the Office of General Counsel to date by all council members and the full Council and the answers to those questions as they have been provided thus far.





Chairman Boylan said the deadline for submitting questions is one week before the meeting to which those questions apply. Meetings will be held to approximately 90 minutes. Speakers will be provided with questions in advance to specifically address, then Q&A will follow. There will be public input opportunity via a dedicated web site, but public comment will not be taken at workshop meetings. He will ask the Council President to allow JEA-specific public comment at the City Council meeting the following night to react to what happened in the previous day’s workshop. Council Member Carlucci urged allowing public comment at the workshops on this extremely important issue. Council Member Boylan said there will be ample opportunity for public input later in the process at City Council and its committees when a specific proposal becomes clearer. Council Member Morgan advocated for allowing at least some public comment at workshops to give the public confidence that they are being heard and that the Council cares what they think. Council Member Priestly Jackson recommended notifying everyone who has sent emails to the City Council thus far on the topic of JEA inviting them to the workshops. 





Council Member Becton recommended that Topics 5 and 6 on the proposed list be combined into one meeting and that Topic 4 be expanded to multiple meetings because of the breadth of the issue and the number of factors that need to be covered under that topic. He also recommended that Topic 4 be moved up to third on the list as a way to establish the foundation for debate. Mr. Boylan said that he believes the JEA’s audited financial documents for the last fiscal year will become available in December and the calendar can be shuffled after the first couple of historical background meetings, particularly after outside expertise is hired. Deputy General Counsel Peggy Sidman asked the council members to send her any questions they want posed to General Counsel Jason Gabriel so they can be addressed. Council Member Ferraro asked for an explanation of how the JEA can initiate a sale of itself; Ms. Sidman and Mr. Boylan said that would be addressed at the Wednesday workshop. Council Member Priestly Jackson said that her understanding is that the Council can propose Charter amendments to alter the JEA’s charter authority at any time to enforce the City Council’s authority and control over its asset. Peggy Sidman clarified that the legislative body can make permissible Charter changes as it sees fit, but those changes would not retroactively apply to past actions. Ms. Sidman said that she would immediately circulate an email that she had previously sent to Council Member Priestly Jackson on the subject of JEA’s authority to initiate its own sale. 





Council Member Hazouri again advocated for having a court reporter present to take verbatim transcripts of the workshops. Mr. Boylan and Council Secretary/Director Cheryl Brown said that they would ensure that a verbatim transcript is produced. 





Council Member Ferraro asked for clarity about what Charter provisions are being interpreted to allow the JEA to initiate a sale process and how the Charter can be amended to recapture that authority to the City Council so that none of the other independent authorities can follow the same path in the future. 





Meeting adjourned: 12:35 p.m.





Minutes: Jeff Clements, Council Research Division


jeffc@coj.net   904-255-5137


11.05.19     Posted 5:30 p.m.
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10.

11.

12,

13.
14.

JEA Fact Finding Workshops

11:00 AM to 1:00 PM (Running Time: 90 Minutes)

DATE

11/06/19
11/25/19

12/09/19

01/13/20

01/27/20

02/10/20

02/24/20

03/09/20

03/23/20

04/13/20

04/27/20

05/11/20

05/25/20
06/08/20

Lynwood Roberts Room

TOPIC

The Role of the Independent Authorities vis a vis City Council
The PFM Report — Council Auditor’s 2018 Report — The 2018 CC Special

Committee on the Future of JEA

A Review of the JEA’s Strategic Planning Process & Outcomes Leading Up to the

Release of the ITN

A Review of the 2019 JEA Audit & an Analysis of the Factors Leading to the
Consideration of the Need for Restructuring the JEA (The McKinsey Report)
The Rational for and Advantages/Disadvantages of Moving Forward with
Scenario #1: Status Quo Plan
The Rational for and Advantages/Disadvantages of Moving Forward with
Scenario #2: Traditional Utility Response Plan

The Rationale for and Advantages/Disadvantages of Moving Forward with
Scenario #3: Community Ownership Plan

The Rationale for and Advantages/Disadvantages of Moving Forward with
Scenario #4: Initial Public Offering Plan |

The Rationale for and Advantages/Disadvantages of Moving Forward with
Scenario #5: Strategic Alternative from ITN 129-19

The Administration’s Vision of How the Proceeds Would be Utilized Should
Scenario #5 be implemented.

Water Rights: How Would the Restructuring of JEA Impact our Ability Meet
Present and Future Water Needs?

Understanding the Florida Legislative Process, Specifically Florida Statute
Chapter 180-301

TBD

TBD









117 West Duval Street
City Hall, Suite 425
Jacksonville, FL 32202

MICHAEL BOYLAN
Council Member, District 6
Office (904) 255-5206
Fax (904) 255-5230
E-Mail: MBOYLAN@coj.net

OFFICE OF THE CITY COUNCIL

October 31, 2019
(5:00 P.M))
NOTICE
MEMORANDUM
TO: Honorable Scott A. Wilson, President
Jacksonville City Council

Members, Jacksonville City Council

FR: Honorable Michael Boylan, Chairman
Special Committee — Future of JEA

RE: 20191104 Noticed Mtg -- Review the JEA Fact-Finding Workshop Calendar and Its Format
Garner Member Questions for November 6, 2019 to Presenters

Notice is hereby given that the Honorable Michael Boylan, Chairperson Committee on the Future of JEA will host a
meeting to be held on Monday, November 4, 2019, 11:30 am — 1:00 pm in the Lynwood Roberts Room located
at 117 West Duval Street, 1** Floor City Hall, St. James Building Jacksonville, Florida 32202.

Overview
The purpose of this meeting is twofold.

The first is to discuss and garner feedback and suggested changes or additions to the topics found in the proposed
workshop calendar and the proposed format. The intent of the workshops is largely to involve subject matter experts to
inform and educate not only Council members but the voting public as well. The discussion will also include how we plan
to engage the public as part of the process.

Because of the quick turnaround of the first session, a portion of our time will be used to garner the questions that you
want to see posed to our two presenters on Wednesday, November 6, 2019 @ 11:00 AM, the Honorable Charles Arnold
and Jason Gabriel.

Jacksonville City Council Members, JEA Board Members, all Board and Commission Members holding positions as
appointed by the Jacksonville City Council, all Elected and Constitutional Officers, and interested parties are invited to
attend.

For additional information or correspondence please contact Dr. Cheryl L Brown, Director Jacksonville City Council at
CLBrown(@coj.net or 904.255.5133 or Jeff Clements, Chief of Research at JeffC(icoj.net or 904.255.5137.
MB/CLB/clb

XC: Jason Gabriel, General Counsel, City of Jacksonville Leeann Krieg, Office of the Mayor
Jordan Elsbury, Office of the Mayor Stephanie Burch, Deputy CAO, Office of the Mayor
Brian Hughes, CAO, Office of the Mayor Trustee Board Members, JEA
Aaron Zahn, CEO, JEA Paige Johnston, Office of General Counsel
Peggy Sidman, Office of General Counsel Dr. Cheryl L. Brown, Director/Council Secretary
Jessica Matthews, Chief of Legislative Services Jeff Clements, Chief of Research
Crystal Shemwell, Legislative Services Supervisor CITYC@a COJ.NET
Electronic Notice Kiosk — 1* Floor City Hall Public Notice System — City Council Web Page
Media Box File Copy
Pursuant to the American with Disabilities Act, accommodations for persons with disabilities are available upon request.

Pleasc allow 1-2 business days notitication to process: last minute requests will be accepted, but may not be possible to fulfill.

Please contact Disabled Services Division at: V 904-255-5466 , TTY-904-255-5476, or email your request to KaraTic coj.net.










From: Mervin, Kendra

To: CITYC

Subject: 20191206 Minutes JEA ITN Emergency Resolution CM Priestly Jackson .docx
Date: Wednesday, December 18, 2019 7:00:50 PM

Attachments: 20191206 Minutes JEA ITN Emeragency Resolution CM Priestly Jackson .docx

20191206 Agenda JEA ITN Emergency Resolution CM Priestly Jackson.docx
20191206 Attendance JEA ITN Emergency Resolution CM Priestly Jackson.pdf
20191206 Handout JEA ITN Emergency Resolution CM Priestly Jackson.pdf

Please see attached...
Thanks so much,

Kendra Mervin, MPA

Executive Council Assistant

City of Jacksonville

Office of Council Member Brenda A. Priestly Jackson
117 W. Duval Street, Suite 425

Jacksonville, Florida 32202

Direct Line: (904) 255-5146

"Please note that under Florida's very broad public records law, e-mail communications to and from city officials are subject to public
disclosure.”
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Council Member, District 10
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MEETING MINUTES





Noticed Meeting JEA ITN Emergency Resolution 2019


Council Member Priestly Jackson and Council President Wilson


Friday, December 6, 2019, 10:00 a.m. – 11:00 a.m.


City Hall, 117 W. Duval Street, Suite 425 City Council Conference Room A  








Attendance: Council Member Priestly Jackson, Council President Scott Wilson, Council Members Tommy Hazouri, Randy DeFoor, Matt Carlucci, Garrett Dennis, Joyce Morgan (call-in), Council Auditor Kyle Billy, General Counsel Jason Gabriel, Deputy General Counsel Lawsikia Hodges, Deputy General Counsel Peggy Sidman, Chief Administrative Officer Brian Hughes, Director of Intergovernmental Affairs Jordan Elsbury, President & Chief Operating Officer Melissa Dykes-JEA, Kendra Mervin-ECA District 10. All other attendees are listed on the attendance sign-in sheet. 





Council Member Brenda Priestly Jackson convened the meeting at 10:05 a.m.


 


Background of Resolution 2019-894


CM Priestly Jackson shared the background of resolution 2019-894 that she has been working on for the past month. She was disturbed that the JEA ITN was advertised without Council members being made aware.  During the JEA workshops, led by Council Member Boylan, she took particular interest that the ITN is authorized as a procurement process under the Charter Section 21.04(p). Upon review of Section 21.04(p), she realized that JEA was clearly obligated to provide written notice to the Council Auditor no less than 30 days prior to entering into the commencement of any activity.   She referenced a memo dated November 26, 2019 from Council Auditor Kyle Billy specifying that he had not received notice 30 days prior to the commencement of the JEA Board moving forward with the ITN.  CM Priestly Jackson had serious concerns about the JEA Board’s failure to notice the Council Auditor and lack of reasonable notice to the public of the action to vote on the ITN during its July 23, 2019 meeting. 





Notice to Council Auditor’s Office 


CM Priestly Jackson asked Council Auditor Billy to verify whether he received notice from the JEA Board 30 days prior to July 23, 2019, as prescribed in the Charter. She also asked him to elaborate on his knowledge of the JEA Board’s agenda that day.  He confirmed that he did not receive a 30 day notice and that the July 23 agenda was incomplete when his office attempted to access it online in advance of the meeting.  His office contacted JEA via email to request a complete agenda package and it was received the morning of the meeting.  CM Priestly Jackson asked whether the JEA Agenda Operations and Discussion-Strategic Planning items 2a, 2b and 3 were on the agenda the morning of July 23 when his office accessed the agenda package online.  Council Auditor Billy responded that they were not and those items were added after the actions of the meeting.  CM Priestly Jackson asked what he would have done had he received the appropriate 30 day notice, to which Council Auditor Billy confirmed that he would have drafted a memorandum to all Council Members notifying them of the pending action that was before the JEA Board. He would have given Council as much time as possible to respond with any questions or contact JEA directly.  It is his standard to put all notifications in writing via email and place a hard copy in Council Members’ mailboxes.  





CM Priestly Jackson asked Council Auditor Billy to explain his opinion of the repercussions of not receiving   proper notice.  He restated that he would have immediately notified the Council Members and he would have devoted more of his resources to researching the matter from the start. CM Hazouri asked what additional expectations would he have anticipated to have come forth within the 30 days and would the notice have triggered the procurement process.  Council Auditor Billy responded that there are not any other specific requirements to be fulfilled other than to notify the Council Members as quickly as possible and it would be expected that JEA would refrain from initiating the ITN until the 30 days expired.  CM Priestly Jackson inquired whether it would be an accurate inference that a memo from the Council Auditor regarding JEA’s plans for recapitalization through an ITN would have fostered engagement between Council Members and his office.  Council Auditor Billy responded affirmatively. 





CM Priestly Jackson stressed that Sunshine is in tandem with reasonable notice of actions that will be taken up and items to be discussed during a public meeting.  The JEA Board’s July 23 meeting agenda items were altered after the meeting took place and the Council Auditor’s Office was not properly noticed.  She also emphasized that  JEA’s board meeting coincided with the first City Council meeting of the 2019-2020 schedule (9 new Council Members and 10 returning), which meant that Council could not have been involved. CM Priestly Jackson maintained that the trigger for Council involvement would have been a notice to Council from the Council Auditor’s Office.  Those actions taken on July 23 are not aligned with or supported by the Charter.





Guidance of Office of General Counsel 


CM Priestly Jackson referenced a memo dated February 13, 2018 from the OGC to the Mayor, City Council Members and the JEA Board of Directors regarding the evaluation process for potential JEA privatization.  She asked Deputy Counsel Sidman to expound upon the purpose and guidance of the memo.  Deputy Counsel Sidman explained that in 2018, JEA was exploring options and the OGC advised that a report was given to the board by the consulting firm, PFM Asset Management LLC/Public Financial Management, Inc.  The memo outlined the option to have the City Council and JEA Board evaluate the PFM final report and decide whether to further support any additional exploratory consideration of the action (or not).  The collaboration could be accomplished through a Council resolution to proceed with further exploration.  CM Priestly Jackson asked Deputy Counsel Sidman to verify whether the memo specifically stated that there should be collaboration, to which she answered “yes” and read the portion of the February 13, 2018 memo advising there should be a cohesive, collaborative and cooperative approach by the entire consolidated government while the market is tested for such a comprehensive transaction.  CM Priestly Jackson then asked her if the OGC ever changed or rescinded any guidance that was given via the memo.  She was not certain because the memo was in response to a specific question, but acknowledged that it would be deemed that City Council should have engagement in advance of the ITN being issued.  CM Priestly Jackson asked attending Council Members whether they were engaged to collaborate prior to July 23.  None replied that they had been engaged.   





City Council Involvement and Awareness


CM Priestly Jackson restated that the JEA Board decided to vote on the recapitalization of JEA on the same day (July 23, 2019) of the first Council meeting of the 2019-2020 calendar year. Council Members were addressing the DCPS ½ sales tax, the millage rate and were assigned to new committee assignments.  Moreover, Council was not made aware of the actions that the JEA Board planned to take.  She asserted that the entire process was tainted from its inception and resolution 2019-894 was filed to encourage the JEA Board to withdraw or rescind the ITN.  Standard language in the ITN states that the JEA Board can do so at any time. 





CM DeFoor added that everyone should be mindful that a citizen could possibly bring a class action suit in opposition to the sale of JEA.  The process is corrupt, which will lead to a corrupt result.  She contended that the process should be ended immediately.  





CM Carlucci said that he learned about the ITN from the newspaper and believes the integrity of the process has been lost and should be rescinded.  He asked that his name be added to the bill as a co-sponsor and thanked CM Priestly Jackson for the incredible amount of work that she did researching.





CP Wilson shared that he learned about the JEA Board’s intent to vote on the ITN the Friday before its July 23 meeting.  He had communications with Mr. Zahn and he believes several mistakes were made (i.e. the public was not well informed and the City Council was not engaged).  He is, however, interested to know the value of JEA because the topic seems to resurface with each new administration.  He agreed with all of CM Priestly Jackson’s concerns, however, he stated that he will need to deliberate to determine if the resolution should be an emergency.  CM Priestly Jackson explained that it should be an emergency because the next JEA Board meeting is scheduled to occur on January 17 and if the resolution passes City Council on January 14, the JEA Board will understand City Council’s recommended directive to rescind the ITN during its meeting.  


 


General Counsel Gabriel advised that the resolution encourages the JEA Board to rescind the ITN. He clarified that JEA does not have authority to sell itself; only the City Council has the power to vote for its sale.  





CM Dennis asked whether or not all actions taken by the JEA Board could be negated since it did not follow the Charter.  General Counsel Gabriel answered that there are various penalties and consequences for Charter violations, but it is not applicable in this case because the language in Section 21.04(p) is not interpreted to substantiate that the JEA Board violated the Charter.  Deputy General Counsel Hodges expounded on the language of Charter Section 21.04(p). 





CM Hazouri commented that the Charter gives clear guidelines and asked how JEA could begin the process without providing notice to the Council Auditor, even though it was a procurement activity.   General Counsel Gabriel explained that the notice to the Council Auditor, as a legal matter, does not apply.  The appropriate channel to convey Council’s sentiment is through the resolution.  CM Priestly Jackson declared that she will recommend Charter changes immediately if Resolution 2019-894 passes in City Council and the JEA Board fails to rescind the ITN.





CM DeFoor stated that the workshops should continue and reiterated that the ITN should be withdrawn because the entire process has been corrupt. 





CM Dennis requested to be added to the resolution as a co-sponsor and agreed with CM DeFoor that Council Members should not be involved in a corrupt process.  He suggested JEA withdrawing the ITN and Council passing legislation to hire an appraisal of all City assets, including JEA.  





CM Priestly Jackson closed the meeting by noting that the actions of the JEA Board were inconsistent with the Charter for the aforementioned reasons and thanked everyone for attending the meeting. 





Written minutes for this meeting represent an overview of the discussion





Meeting Adjourned:  11:04 a.m.





Minutes prepared by Kendra Mervin, Executive Council Assistant – District 10, 904-255-5146, mervink@coj.net.  The following items were submitted for public record and can be accessed by contacting the Legislative Services Division:  minutes, attendance sheets, handouts, audio recording).
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cc:	Council Members/Staff


	Cheryl L. Brown, Director/Council Secretary


Jessica Matthews, Chief of Legislative Services


Jeff Clements, Chief of Research


	Kristi Sikes, Chief of Administrative Services


	CITYC@COJ.NET


	Office of General Counsel


	Posted Notice Board – 1st Floor City Hall


	Electronic Notice Kiosk – 1st Floor City Hall


	Public Notice System – City Council Web Page


	Media Box


	File Copy
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AGENDA


Noticed Meeting: JEA ITN Emergency Resolution CM Priestly Jackson and CP Scott Wilson  


City Hall 117 W. Duval Street, Suite 425 Conference Room A 


December 6, 2019


10:00 a.m. – 11:00 a.m. 








A. Background of Resolution 2019-0894


B. Notice to Council Auditor’s Office


C. Guidance of Office of General Counsel


D. City Council Involvement and Awareness 


E. [bookmark: _GoBack]Miscellaneous 


______________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________


______________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________
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Introduced by Council Member Priestly Jackson:

RESOLUTION 2019-894
A RESOLUTION ENCOURAGING JEA BOARD TO TAKE
FORMAL ACTION TO RESCIND THE INVITATION TO
NEGOTIATE AT THE NEXT JEA BOARD MEETING;
DIRECTING THE CHIEF OF LEGISLATIVE SERVICES TO
FORWARD A COPY OF THIS RESOLUTION TO THE JEA
BOARD AND THE JEA CHIEF EXECUTIVE OFFICER;
REQUESTING EMERGENCY PASSAGE UPON

INTRODUCTION; PROVIDING AN EFFECTIVE DATE.

WHEREAS, on July 23, 2019, the JEA Board convened toc discuss
scenarios that could change the future of JEA; and

WHEREAS, one of the scenarios proposed during the meeting
included inviting private companies to purchase the eighth largest
municipally owned public utility, through a competitive
solicitation known as an invitation to negotiate (“ITN”), however
the July 23, 2019 agenda published in advance of the Board meeting

only made reference to “Strategic Planning” with no additional

information or explanation being provided as to the action being

deliberated by the JEA Board, additionally timely notice to the
Council auditors was not provided; and

WHEREAS, after the JEA Board meeting on July 23, 2019, the
published board agenda was amended to include specific Strategic
Planning scenarios, entitled Scenario 2A: Traditional Utility
Response Implementation Plan, Scenario 2B: Traditional Utility
Response + Traditional Legislative Approach to Elimination Major
Business Constraints, and Scenario 3: Non-traditional utility

response, which included the ITN. The three proposed scenarios were
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not timely noticed to the public in advance of the JEA Board agenda
and vote on Scenario 3; and

WHEREAS, at the conclusion of the 3 hour Board meeting, the
JEA Board authorized the CEO to issue an ITN and engage in the
competitive solicitation process with specific parameters for the
sale of the asset; and

WHEREAS, on July 23, 2019, the Jacksonville City Council also
convened the first City Council Meeting of the City Council with
nine newly elected council members and 10 returning council
members. The Council began the new year immediately addressing the
s cent sales tax Resolution proposed by the Duval County School
Board and voting on the millage rate legislation which began the
legislative review of the proposed $1.2 billion budget for the
Consolidated City of Jacksonville, in addition to the regular
business of the City Council committee work; and

WHEREAS, in the months following the July 23 Board meeting,
JEA reached out to City Council Members individually concerning JEA
pension liability, collective bargaining and the assumption of the
pension liability by the City of Jacksonville in the event of the
sale of JEA, however, based on the .subsequent need to Set up a
series of workshops on the Future of JEA, it does not appear that
the City Council was adequately apprised of the significant
additional matters discussed in the July 23, 2019 JEA Board
meeting; and

WHEREAS, on October 21, 2019, Council President Scott Wilson
established a series of fact finding workshops on the Future of JEA
with all members of the City Council as participants to address the
issues that were the subject of the July 23 Board meeting; and

WHEREAS, since the July 23, 2019 JEA Board meeting, the
General Counsel has advised the JEA Board that the long term
performance unit plan (“PUP”) approved by the JEA Board at the July
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23 meeting as currently structured contained outstanding legal
issues under the City Charter and other laws. City Council
unanimously called for the JEA Board to take formal action to
rescind the JEA resolution approving the PUP plan; and

WHEREAS, the City Council desires to be fully apprised of the
significant changes to the structure of the eighth largest
municipally owned utility as well as to ensure that the rate payers
are informed as to the potential future of JEA and desires full
communication and engagement; and

WHEREAS, on February 13, 2018, the Office of General Counsel
issued a memorandum to the Mayor, Members of the Jacksonville City
Council and JEA Board of Directors indicating that City Council and
the JEA evaluate the PFM final report and decide whether to support
further exploratory consideration and action regarding JEA
privatization. It was further advised that the City Council by
resolution articulate its intent and that process undertaken be
undertaken in a “cohesive, collaborative and cooperative approach
by the entife Consolidated Government..”; and

WHEREAS, the members of the City continue to receive concerns
from constituents and the public voicing their strong opposition to
and concerns with the JEA privatization exploration process and the
quality of life impact; now therefore

BE IT RESOLVED by the Council of the City of Jacksonville:

Section 1. Encouraging the JEA Board to take formal
action to rescind the Invitation to Negotiate. The Council strongly
encourages JEA Board to take formal action at the next JEA Board
meeting to rescind the Invitation to Negotiate, adopted by the JEA
board at the July 23, 2019 Board meeting. Further, should a change
to the Consolidated Government structure which includes JEA as an
independent authority be in the best interest of the Consolidated
Government, the Council encourages JEA to advise and fully engage
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all the stakeholders, ratepayers and interested parties in such a
process and decision.

Section 2. Directing to forward. The Chief of the
Legislative Services Division is hereby directed to forward a copy
of this resolution for distribution to the JEA Board and the Chief
Executive Officer of JEA, Aaron Zahn.

ASection 3. Requesting emergency passage upon introduction
pursuant to Council Rule 4.901 Emergency. Emergency passage upon
introduction of this legislation is requested. The nature of the
emergency is that next JEA Board meeting is December 18, 2019 and
the City Council is requesting action to rescind the Invitation to
Negotiate at the December JEA Board.meeting.

Section 4. Effective Date. This resolution shall become
effective upon signature by the Mayor or upon becoming effective

without the Mayor’s signature.

Form Approved:

/s/ Warngaret . Sidmar

Office of Generai Counsel

Legislation Prepared By: Margaret M. Sidman

GC-#1326126-v1-CM_Priestly Jackson_Reso_Requesting_ JEA Rescind_ITN.docx











From: Mervin, Kendra

To: CITYC

Subject: 20191206 Noticed Meeting CM Priestly Jackson and CP Scott Wilson RE JEA ITN Emergency Resolution.docx
Date: Wednesday, December 04, 2019 4:25:36 PM

Attachments: 20191206 Noticed Meeting CM Priestly Jackson and CP Scott Wilson RE JEA ITN Emergency Resolution.docx

Please see attached...
Thank You,

Kendra Mervin, MPA

Executive Council Assistant

City of Jacksonville

Office of Council Member Brenda A. Priestly Jackson
117 W. Duval Street, Suite 425

Jacksonville, Florida 32202

Direct Line: (904) 255-5146

"Please note that under Florida's very broad public records law, e-mail communications to and from city officials are subject to public
disclosure.”
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			BRENDA PRIESTLY JACKSON


Council Member, District 10


Office (904) 255-5210


Fax (904) 255-5230


E-Mail: bpjackson@coj.net


			


			


117 West Duval Street
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Jacksonville, FL  32202
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December 4, 2019





(5:00 P.M.)





Meeting Notice








Notice is hereby given that Council Member Brenda Priestly Jackson and Council President Scott Wilson will meet on Friday, December 6, 2019 at 10:00 a.m. – 11:00 a.m. in Conference Room A located at 117 West Duval Street, Suite 425, City Hall St. James Building. The meeting is to discuss the emergency resolution filed by Council Member Priestly Jackson requesting the JEA Board to take formal action to withdraw the JEA ITN #127-19 at the next JEA Board Meeting. Resolution number and bill summary will be assigned.  All interested parties are invited to attend.  





Please contact Kendra Mervin, Executive Council Assistant-District-10, at (904) 255-5146 for additional information or correspondence.





BPJ/km





cc:	 Council Members/Staff


	 Cheryl L. Brown, Director/Council Secretary


	 Carol Owens, Chief of Legislative Services


	 Jessica Matthews, Assistant Chief of Legislative Services 


	 Jeff Clements, Chief of Research


	 Kristi Sikes, Chief of Administrative Services


	 CITYC@COJ.NET


		 Office of General Counsel


		 Posted Notice Board – 1st Floor City Hall


	 Electronic Notice Kiosk – 1st Floor City Hall


	 Public Notice System – City Council Web Page


	 Media Box


	 File Box
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From: Brown. Cheryl

To: CITYC; Miller, Carla; Green, Lisa; Oberdorfer, Kirby; Hall, Sherry; Boylan, Michael; zahnaf@jea.com

Subject: 20191209 Amended Noticed Mtg Future of JEA Workshop Topic 2018 CC Special Committee on the Future of JEA
An Analysis of the factors leading to th

Date: Wednesday, December 04, 2019 1:34:37 PM

Attachments: Session 3 Cover Memo.doc

JEA Fact Finding Workshops Calendar 12-2.docx
20191209 Amended Noticed Mta Future of JEA Workshop Topic 2018 CC Special Committee on the Future of JEA
An Analysis of the factors leading to th.docx

Note: Amended — date correction.

December 4, 2019
(5:00 P.M.)

AMENDED NOTICE
MEMORANDUM
TO: Honorable Scott A. Wilson, President
Jacksonville City Council

Members, Jacksonville City Council

FR: Honorable Michael Boylan, Chairman
Special Committee — Future of JEA

RE: 20191209 Amended Noticed Mtg -- The 2018 CC Special Committee on the Future of JEA — An Analysis of the factors

leading to the consideration of a new strategic plan for JEA - Session 3

Amended Notice is hereby given that the Honorable Michael Boylan, Chairperson Committee on the Future of JEA will host
a meeting to be held on Monday, December 9, 2019, 11:00 am - 1:00 pm in the Lynwood Roberts Room located at 117

West Duval Street, 1t Floor City Hall, St. James Building Jacksonville, Florida 32202.

-Topic: The 2018 CC Special Committee on the Future of JEA — An Analysis of the factors
leading to the
consideration of a new strategic plan for JEA

The intent of the workshops is largely to involve subject matter experts to inform and educate not only Council members
but the voting public as well. Because of the upcoming holiday break and the quick turnaround between each session, the
next meeting date(s) tentative topic(s) are listed

e  Monday, January 13,2020, 11:00 am — 1:00 pm Topic: A review of JEA’s Strategic Planning Process &
Industry Trends

e  Monday, January /27, 20/20 11:00 am — 1:00 pm Topic: The Rational for and Advantages/Disadvantages of
Moving Forward with Scenario #1: Status Quo Plan

Jacksonville City Council Members, JEA Board Members, all Board and Commission Members holding positions as appointed
by the Jacksonville City Council, all Elected and Constitutional Officers, and interested parties are invited to attend.

For additional information or correspondence please contact Dr. Cheryl L Brown, Director Jacksonville City Council at
CLBrown@coj.net or 904.255.5133 or Jeff Clements, Chief of Research at JeffC@coj.net or 904.255.5137.
MB/CLB/clb

XC: Jason Gabriel, General Counsel, City of Jacksonville Leeann Krieg, Office of the Mayor
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			MICHAEL T. BOYLAN


Council Member - District 6


117 West Duval Street



City Hall, Suite 4239



Jacksonville, Florida  32202



Office (904) 255-5206



E-Mail: mboylan@coj.net
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TO:
Honorable Council Members



RE:
JEA Fact-Finding Workshop – Session 3


[image: image2.wmf]DATE:
December 3, 2019


Topic: The 2018 CC Special Committee on the Future of JEA – An Analysis of the factors leading to the consideration of a new strategic plan for JEA    


Presenters: The Honorable John Crescimbeni, Chair of the Council’s 2017-18 Special Committee on the Future of JEA; Melissa Dykes, JEA’s President and Chief Operating Officer, & Ryan Wannemacher, JEA’s Chief Financial Officer


First allow me to say thank you for your diligent attention at our first two meetings. I hope that you have found them helpful. Your thoughtful questions resulted in us not getting to our third presenter, John Crescimbeni. Fortunately he has agreed to join us for the upcoming session and will kick off our discussion. Below is the same overview I provided with the Session #2 cover memo. I ask that you please look over that report and forward to Dr. Brown any questions you would like to see him address.


 Special Committee on the Future of JEA (A City Council committee chaired by John Crescimbeni)


The initial and subsequent changes to the charge to this special committee are largely similar to what we are undertaking with this series of workshops. More specifically it initially was charged to: 1) understand all aspects and implications of a potential sale of JEA, 2) gather the relevant facts the City Council should consider in its decision and 3) make recommendations to ensure a transparent and open process.  A little more than a month into its process the composition of the committee was expanded to include all the members of the Council, adopted its published title and changed the charge of the committee to: 1) understand JEA’s role in the consolidated government and 2) gather the relevant facts the entire City Council should consider in its responsibility to represent the citizens and taxpayers of the City. The final report proved to be quite comprehensive analysis of the utility, drawing upon information from not only the PFM and Council Auditor’s reports but the utility’s financial reports and the Florida Public Service Commission among others. Of particular interest (to me at least) are the unanswered questions noted in page fifteen of the report. While no specific recommendations are cited in the report it does anticipate a couple of specific challenges in its concluding section.



· Being locally owned and operated, “…has both tangible and intangible value…” which may prove to be the greatest obstacle to overcome in a decision to convert JEA to an investor owned utility.


· Consideration should be given to having JEA expand its operation so as to diversify its revenue streams which may require an amendment to JEA’s existing charter.



· Obligations associated with Plant Vogtle has the potential of adversely affecting the utility’s financial wellbeing for decades to come, a burden that will have to be shared with ratepayers if there is no change to organization.



We should look to Mr. Crescimbeni to put the questions and the report’s conclusions into context, keeping in mind that this report preceded JEA formally moving forward with its strategic planning process and while Mr. Zahn was still serving as the Interim CEO for the utility. 



An Analysis of the factors leading to the consideration of a new strategic plan for JEA    


Understanding past decisions and the market trends facing JEA is critical to understanding the factors that led to the consideration of a new strategic plan.  JEA will provide an overview of historical facts that have impacted the utility industry generally and JEA specifically, as well as review the actions it has taken in the past two years to address and plan for that changing environment. JEA will also review the information that has been presented to its Board of Directors over the past 18 months that ultimately led to the strategic planning process, which will be discussed at the January 13th meeting. 



(We will be forwarding to you any presentation materials from JEA as soon as we receive them.)  


Because of the extended holidays Session #4 is not scheduled until Monday, January 13th @ 11:00 AM in the Lynwood Roberts room.  We will once again hear from JEA and some of the consultants who assisted them with both their strategic planning process and an analysis of the industry trends. 


While still somewhat fluid I am also providing you with an updated Workshop Calendar. 
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JEA Fact Finding Workshops


[bookmark: _GoBack]11:00 AM to 1:00 PM (Running Time: 90 - 120 Minutes)


Lynwood Roberts Room 





           DATE			TOPIC


1. 11/06/19        	The Role of the Independent Authorities vis a vis City Council


2. 11/25/19	The PFM Report – Council Auditor’s 2018 Report 


     


3. 12/09/19	The 2018 CC Special Committee on the Future of JEA – An Analysis of the factors leading to the consideration of a new strategic plan for JEA    


     


4. 01/13/20     	A review of JEA’s Strategic Planning Process & Industry Trends 


5. 01/27/20           The Rational for and Advantages/Disadvantages of Moving Forward with Scenario #1: Status Quo Plan  


                     


6. 02/10/20           The Rational for and Advantages/Disadvantages of Moving Forward with Scenario #2: Traditional Utility Response Plan   


                 


7. 02/24/20    	The Rationale for and Advantages/Disadvantages of Moving Forward with Scenario #3: Community Ownership Plan   


  


8. 03/09/20	The Rationale for and Advantages/Disadvantages of Moving Forward with Scenario #4: Initial Public Offering Plan





9. 03/23/20	The Rationale for and Advantages/Disadvantages of Moving Forward with Scenario #5: Strategic Alternative from ITN 129-19   





10. 04/13/20  	The Administration’s Vision of How the Proceeds Would be Utilized Should Scenario #5 be Implemented.       


                    


11. 04/27/20            Water Rights: How Would the Restructuring of JEA Impact our Ability Meet Present and Future Water Needs? 





12. 05/11/20	Understanding the Florida Legislative Process, Specifically Florida Statute Chapter 180-301     





13. 05/25/20 	TBD       


14. 06/08/20	TBD       


										(Revised 12/2/2019)            		 







MICHAEL BOYLAN			                         117 West Duval Street


Council Member, District 6	                                  	                                City Hall, Suite 425


Office (904) 255-5206			                    Jacksonville, FL 32202


Fax (904) 255-5230			


E-Mail: MBOYLAN@coj.net 	


OFFICE OF THE CITY COUNCIL





						


December 4, 2019


 (5:00 P.M.)





AMENDED NOTICE


MEMORANDUM


TO: 	Honorable Scott A. Wilson, President


	Jacksonville City Council





	Members, Jacksonville City Council  


	


FR:	Honorable Michael Boylan, Chairman


	Special Committee – Future of JEA





RE:        20191209 Amended Noticed Mtg -- The 2018 CC Special Committee on the Future of JEA – An Analysis of the factors leading to the 	 consideration of a new strategic plan for JEA   - Session 3


___________________________________________________________________________________________          


Amended Notice is hereby given that the Honorable Michael Boylan, Chairperson Committee on the Future of JEA will host a meeting to be held on Monday, December 9, 2019, 11:00 am – 1:00 pm in the Lynwood Roberts Room located at 117 West Duval Street, 1st Floor City Hall, St. James Building Jacksonville, Florida 32202.  


	


-Topic:  The 2018 CC Special Committee on the Future of JEA – An Analysis of the factors leading to the 


	consideration of a new strategic plan for JEA    





The intent of the workshops is largely to involve subject matter experts to inform and educate not only Council members but the voting public as well. Because of the upcoming holiday break and the quick turnaround between each session, the next meeting date(s) tentative topic(s) are listed





· Monday, January  13, 2020, 11:00 am – 1:00 pm  Topic: A review of JEA’s Strategic Planning Process & Industry Trends 


· Monday, January /27, 20/20  11:00 am – 1:00 pm Topic:    The Rational for and Advantages/Disadvantages of Moving Forward with Scenario #1: Status Quo Plan  





Jacksonville City Council Members, JEA Board Members, all Board and Commission Members holding positions as appointed by the Jacksonville City Council, all Elected and Constitutional Officers, and interested parties are invited to attend.





For additional information or correspondence please contact Dr. Cheryl L Brown, Director Jacksonville City Council at CLBrown@coj.net or 904.255.5133 or Jeff Clements, Chief of Research at JeffC@coj.net or 904.255.5137.


MB/CLB/clb





XC:	Jason Gabriel, General Counsel, City of Jacksonville		Leeann Krieg, Office of the Mayor


	Jordan Elsbury, Office of the Mayor				Stephanie Burch, Deputy CAO, Office of the Mayor


	Brian Hughes, CAO, Office of the Mayor			Trustee Board Members, JEA


	Aaron Zahn, CEO, JEA					Paige Hobbs Johnston, Chief, Office of General Counsel


Margaret Sidman, Deputy, Office of General Counsel		Dr. Cheryl L. Brown, Director/Council Secretary


	Jessica Matthews, Chief of Legislative Services			Jeff Clements, Chief of Research


Crystal Shemwell, Legislative Services Supervisor		CITYC@COJ.NET


Electronic Notice Kiosk – 1st Floor City Hall			Public Notice System – City Council Web Page


	Sherry Hall, Government Liaison- JEA				Media Box						File Copy             						Kyle Billy, Council Auditor                     	


Pursuant to the American with Disabilities Act, accommodations for persons with disabilities are available upon request.


Please allow 1-2 business days notification to process; last minute requests will be accepted, but may not be possible to fulfill.


Please contact Disabled Services Division at: V 904-255-5466 , TTY-904-255-5476, or email your request to KaraT@coj.net.
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Jordan Elsbury, Office of the Mayor Stephanie Burch, Deputy CAO, Office of the Mayor

Brian Hughes, CAO, Office of the Mayor Trustee Board Members, JEA
Aaron Zahn, CEO, JEA Paige Hobbs Johnston, Chief, Office of General
Counsel
Margaret Sidman, Deputy, Office of General Counsel Dr. Cheryl L. Brown, Director/Council Secretary
Jessica Matthews, Chief of Legislative Services Jeff Clements, Chief of Research
Crystal Shemwell, Legislative Services Supervisor CITYC@COJ.NET
Electronic Notice Kiosk — 15 Floor City Hall Public Notice System — City Council Web Page
Sherry Hall, Government Liaison- JEA Media
Box File Copy

Kyle Billy, Council Auditor

ﬂ/m?é

Dr. Cheryl L. Brown, Director
Jacksonville City Council

117 West Duval Street, Suite 425
Jacksonville, Florida 32202
CLBrown@coj.net

904.255.5133 (Office)
904.255.5230 (Fax)

«....The best antidote | know for worry is work. The best cure for weariness is
the challenge of helping someone who is even more tired. One of the great
ironies of life is this: He or she who serves almost always benefits more than he
or she who is served.”

— Gordon B. Hinckley

*** Please note that under Florida's very broad public records law, email communications to
and from city officials are subject to public disclosure. ***
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http://www.goodreads.com/author/show/313356.Gordon_B_Hinckley
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December 3, 2019
(5:00 P.M.)

NOTICE

MEMORANDUM

TO: Honorable Scott A. Wilson, President
Jacksonville City Council

Members, Jacksonville City Council

FR: Honorable Michael Boylan, Chairman
Special Committee — Future of JEA

RE: 20191125 Noticed Mtg -- The 2018 CC Special Committee on the Future of JEA — An Analysis of the factors leading to the consideration of a new strategic plan for JEA - Session 3

Notice is hereby given that the Honorable Michael Boylan, Chairperson Committee on the Future of JEA will host a meeting to be held on Monday, November 25, 2019, 11:00 am — 1:00 pm in the Lynwood Roberts Room located at 117 West Duval Street, 1st Floor City Hall, St. James Building

Jacksonville, Florida 32202

“Topic: The 2018 CC Special Committee on the Future of JEA — An Analysis of the factors leading to the

consideration of a new strategic plan for JEA

The intent of the workshops is largely to involve subject matter experts to inform and educate not only Council members but the voting public as well. Because of the upcoming holiday break and the quick turaround between each session, the next meeting datel(s) tentative topic(s) are listed

. Monday, January 13, 2020, 11:00 am - 1:00 pm Topic: A review of JEA's Strategic Planning Process & Industry Trends

. Monday, January /27, 20/20 11:00 am ~ 1:00 pm Topic:

The Rational for and Advantages/Disadvantages of Moving Forward with Scenario #1: Status Quo Plan

Jacksonville City Council Members, JEA Board Members, all Board and Commission Members holding positions as appointed by the Jacksonville City Council, all Elected and Constitutional Officers, and interested parties are invited to attend.

For additional information or correspondence please contact Dr. Cheryl L Brown, Director Jacksonville City Council at CLBrown@coj.net or 904.255.5133 or Jeff Clements, Chief of Research at JeffC@coj.net or 904.255.5137.

MB/CLB/clb

XC: lason Gabriel, General Counsel, City of Jacksonville
Jordan Elsbury, Office of the Mayor
Brian Hughes, CAO, Office of the Mayor
Aaron Zahn, CEO, JEA
Margaret Sidman, Deputy, Office of General Counsel
Jessica Matthews, Chief of Legislative Services
Crystal Shemwell, Legislative Services Supervisor
Electronic Notice Kiosk — 1st Floor City Hall
Sherry Hall, Government Liaison- JEA

ﬂAm?l

Dr. Cheryl L. Brown, Director
Jacksonville City Council

117 West Duval Street, Suite 425
Jacksonville, Florida 32202
CLBrown@coj.net
904.255.5133 (Office)
904.255.5230 (Fax)

he or she who is served.”

*** Please note that under Florida's very broad public records law, email communications to and from city officials are subject to public disclosure. ***

Leeann Krieg, Office of the Mayor
Stephanie Burch, Deputy CAO, Office of the Mayor
Trustee Board Members, JEA
Paige Hobbs Johnston, Chief, Office of General Counsel
Dr. Cheryl L. Brown, Director/Council Secretary
Jeff Clements, Chief of Research
CITYC@COJ.NET
Public Notice System — City Council Web Page
Media Box File Copy

Kyle Billy, Council Auditor

The best antidote | know for worry is work. The best cure for weariness is the challenge of helping someone who is even more tired. One of the great ironies of life is this: He or she who serves almost always benefits more than
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MICHAEL BOYLAN			                         117 West Duval Street


Council Member, District 6	                                  	                                City Hall, Suite 425


Office (904) 255-5206			                    Jacksonville, FL 32202


Fax (904) 255-5230			


E-Mail: MBOYLAN@coj.net 	


OFFICE OF THE CITY COUNCIL





						


December 3, 2019


 (5:00 P.M.)





NOTICE


MEMORANDUM


TO: 	Honorable Scott A. Wilson, President


	Jacksonville City Council





	Members, Jacksonville City Council  


	


FR:	Honorable Michael Boylan, Chairman


	Special Committee – Future of JEA





RE:        20191125  Noticed Mtg -- The 2018 CC Special Committee on the Future of JEA – An Analysis of the factors leading to the 		           consideration of a new strategic plan for JEA   - Session 3


___________________________________________________________________________________________          


Notice is hereby given that the Honorable Michael Boylan, Chairperson Committee on the Future of JEA will host a meeting to be held on Monday, November 25, 2019, 11:00 am – 1:00 pm in the Lynwood Roberts Room located at 117 West Duval Street, 1st Floor City Hall, St. James Building Jacksonville, Florida 32202.  


	


-Topic:  The 2018 CC Special Committee on the Future of JEA – An Analysis of the factors leading to the 


	consideration of a new strategic plan for JEA    





The intent of the workshops is largely to involve subject matter experts to inform and educate not only Council members but the voting public as well. Because of the upcoming holiday break and the quick turnaround between each session, the next meeting date(s) tentative topic(s) are listed





· Monday, January  13, 2020, 11:00 am – 1:00 pm  Topic: A review of JEA’s Strategic Planning Process & Industry Trends 


· Monday, January /27, 20/20  11:00 am – 1:00 pm Topic:    The Rational for and Advantages/Disadvantages of Moving Forward with Scenario #1: Status Quo Plan  





Jacksonville City Council Members, JEA Board Members, all Board and Commission Members holding positions as appointed by the Jacksonville City Council, all Elected and Constitutional Officers, and interested parties are invited to attend.





For additional information or correspondence please contact Dr. Cheryl L Brown, Director Jacksonville City Council at CLBrown@coj.net or 904.255.5133 or Jeff Clements, Chief of Research at JeffC@coj.net or 904.255.5137.


MB/CLB/clb





XC:	Jason Gabriel, General Counsel, City of Jacksonville		Leeann Krieg, Office of the Mayor


	Jordan Elsbury, Office of the Mayor				Stephanie Burch, Deputy CAO, Office of the Mayor


	Brian Hughes, CAO, Office of the Mayor			Trustee Board Members, JEA


	Aaron Zahn, CEO, JEA					Paige Hobbs Johnston, Chief, Office of General Counsel


Margaret Sidman, Deputy, Office of General Counsel		Dr. Cheryl L. Brown, Director/Council Secretary


	Jessica Matthews, Chief of Legislative Services			Jeff Clements, Chief of Research


Crystal Shemwell, Legislative Services Supervisor		CITYC@COJ.NET


Electronic Notice Kiosk – 1st Floor City Hall			Public Notice System – City Council Web Page


	Sherry Hall, Government Liaison- JEA				Media Box						File Copy             						Kyle Billy, Council Auditor                     	


Pursuant to the American with Disabilities Act, accommodations for persons with disabilities are available upon request.


Please allow 1-2 business days notification to process; last minute requests will be accepted, but may not be possible to fulfill.


Please contact Disabled Services Division at: V 904-255-5466 , TTY-904-255-5476, or email your request to KaraT@coj.net.


	


image1.wmf





oleObject1.bin







			MICHAEL T. BOYLAN


Council Member - District 6


117 West Duval Street



City Hall, Suite 4239



Jacksonville, Florida  32202



Office (904) 255-5206



E-Mail: mboylan@coj.net
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TO:
Honorable Council Members



RE:
JEA Fact-Finding Workshop – Session 3


[image: image2.wmf]DATE:
December 3, 2019


Topic: The 2018 CC Special Committee on the Future of JEA – An Analysis of the factors leading to the consideration of a new strategic plan for JEA    


Presenters: The Honorable John Crescimbeni, Chair of the Council’s 2017-18 Special Committee on the Future of JEA; Melissa Dykes, JEA’s President and Chief Operating Officer, & Ryan Wannemacher, JEA’s Chief Financial Officer


First allow me to say thank you for your diligent attention at our first two meetings. I hope that you have found them helpful. Your thoughtful questions resulted in us not getting to our third presenter, John Crescimbeni. Fortunately he has agreed to join us for the upcoming session and will kick off our discussion. Below is the same overview I provided with the Session #2 cover memo. I ask that you please look over that report and forward to Dr. Brown any questions you would like to see him address.


 Special Committee on the Future of JEA (A City Council committee chaired by John Crescimbeni)


The initial and subsequent changes to the charge to this special committee are largely similar to what we are undertaking with this series of workshops. More specifically it initially was charged to: 1) understand all aspects and implications of a potential sale of JEA, 2) gather the relevant facts the City Council should consider in its decision and 3) make recommendations to ensure a transparent and open process.  A little more than a month into its process the composition of the committee was expanded to include all the members of the Council, adopted its published title and changed the charge of the committee to: 1) understand JEA’s role in the consolidated government and 2) gather the relevant facts the entire City Council should consider in its responsibility to represent the citizens and taxpayers of the City. The final report proved to be quite comprehensive analysis of the utility, drawing upon information from not only the PFM and Council Auditor’s reports but the utility’s financial reports and the Florida Public Service Commission among others. Of particular interest (to me at least) are the unanswered questions noted in page fifteen of the report. While no specific recommendations are cited in the report it does anticipate a couple of specific challenges in its concluding section.



· Being locally owned and operated, “…has both tangible and intangible value…” which may prove to be the greatest obstacle to overcome in a decision to convert JEA to an investor owned utility.


· Consideration should be given to having JEA expand its operation so as to diversify its revenue streams which may require an amendment to JEA’s existing charter.



· Obligations associated with Plant Vogtle has the potential of adversely affecting the utility’s financial wellbeing for decades to come, a burden that will have to be shared with ratepayers if there is no change to organization.



We should look to Mr. Crescimbeni to put the questions and the report’s conclusions into context, keeping in mind that this report preceded JEA formally moving forward with its strategic planning process and while Mr. Zahn was still serving as the Interim CEO for the utility. 



An Analysis of the factors leading to the consideration of a new strategic plan for JEA    


Understanding past decisions and the market trends facing JEA is critical to understanding the factors that led to the consideration of a new strategic plan.  JEA will provide an overview of historical facts that have impacted the utility industry generally and JEA specifically, as well as review the actions it has taken in the past two years to address and plan for that changing environment. JEA will also review the information that has been presented to its Board of Directors over the past 18 months that ultimately led to the strategic planning process, which will be discussed at the January 13th meeting. 



(We will be forwarding to you any presentation materials from JEA as soon as we receive them.)  


Because of the extended holidays Session #4 is not scheduled until Monday, January 13th @ 11:00 AM in the Lynwood Roberts room.  We will once again hear from JEA and some of the consultants who assisted them with both their strategic planning process and an analysis of the industry trends. 


While still somewhat fluid I am also providing you with an updated Workshop Calendar. 
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JEA Fact Finding Workshops


[bookmark: _GoBack]11:00 AM to 1:00 PM (Running Time: 90 - 120 Minutes)


Lynwood Roberts Room 





           DATE			TOPIC


1. 11/06/19        	The Role of the Independent Authorities vis a vis City Council


2. 11/25/19	The PFM Report – Council Auditor’s 2018 Report 


     


3. 12/09/19	The 2018 CC Special Committee on the Future of JEA – An Analysis of the factors leading to the consideration of a new strategic plan for JEA    


     


4. 01/13/20     	A review of JEA’s Strategic Planning Process & Industry Trends 


5. 01/27/20           The Rational for and Advantages/Disadvantages of Moving Forward with Scenario #1: Status Quo Plan  


                     


6. 02/10/20           The Rational for and Advantages/Disadvantages of Moving Forward with Scenario #2: Traditional Utility Response Plan   


                 


7. 02/24/20    	The Rationale for and Advantages/Disadvantages of Moving Forward with Scenario #3: Community Ownership Plan   


  


8. 03/09/20	The Rationale for and Advantages/Disadvantages of Moving Forward with Scenario #4: Initial Public Offering Plan





9. 03/23/20	The Rationale for and Advantages/Disadvantages of Moving Forward with Scenario #5: Strategic Alternative from ITN 129-19   





10. 04/13/20  	The Administration’s Vision of How the Proceeds Would be Utilized Should Scenario #5 be Implemented.       


                    


11. 04/27/20            Water Rights: How Would the Restructuring of JEA Impact our Ability Meet Present and Future Water Needs? 





12. 05/11/20	Understanding the Florida Legislative Process, Specifically Florida Statute Chapter 180-301     





13. 05/25/20 	TBD       


14. 06/08/20	TBD       


										(Revised 12/2/2019)            		 





From: Stagner-Crites, Laura

To: Stagner-Crites, Laura

Cc: Lotzia, Emerson; Hodges. Lawsikia

Subject: Bond Counsel RFP 2 of 2

Date: Friday, September 13, 2019 3:20:20 PM
Attachments: P-38-18 Bond Counsel Nabors, Giblin & Nickerson.pdf

JHFA Subcommittee,

Attached is the RFP for the above, along with copies of each submitted response and the scoring
matrix. | have updated to scoring matrix to show the maximum number of points per scoring
category as outlined. Attachment B outlines the scoring matrix and, as always, if you have any
guestions, please feel free to call me. These days it’s easier to get me on my cell at (904) 993-0476.

The City’s General Counsel selects bond counsel, so in this instance, it is not necessary for you to
score these submissions.
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THE CITY OF JACKSONVILLE, FLORIDA REQUEST FOR
PROPOSALS # P-38-18 JACKSONVILLE HOUSING FINANCE
AUTHORITY BOND COUNSEL SERVICES

Submitted by:

Mark T. Mustian
Nabors, Giblin & Nickerson, P.A.
1500 Mahan Drive, Suite 200
Tallahassee, Florida 32308
(850) 224-4070
mmustian@ngnlaw.com
Date: August 28, 2019

Nab ors TALLAHASSEE TAMPA FORT LAUDERDALE
b ° 1500 Mahan Drive 2502 Rocky Point Drive 110 East Broward Boulevard
Glblln & Suite 200 Suite 1060 Suite 1700
N' k Tallahassee, Florida 32308 Tampa, Florida 33607 Fort Lauderdale, Florida 33301
1CKECYSONea- T 850.224.4070 T 813.281.2222 T 954.315.3852
ATTORNEYS AT LAW F 850.224.4073 F 813.281.0129
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August 28, 2019

City of Jacksonville

Procurement Division

Attn: Professional Services Specialist
214 N. Hogan Street, Suite 105
Jacksonville, Florida 32202

Re:  City of Jacksonville, Florida Request for Proposals # P-38-18
Jacksonville Housing Finance Authority - Bond Counsel Services

Ladies and Gentlemen:

Nabors, Giblin & Nickerson, P.A. (the "Firm" or "NG&N") is pleased to submit its
response to your Request for Proposals ("RFP") to provide Bond Counsel services to the
Jacksonville Housing Finance Authority (the "Authority”) in accordance with the scope of
services set forth in Section 4 of the RFP. This transmittal letter is intended to focus on the
unique experience of our Firm and its members which we believe is specially tailored to
assist the Authority. Based upon (i) the Firm's experience outlined in our attached
response to the RFP, and (ii) our current position as (a) Bond Counsel to the Alachua
County Housing Finance Authority, the Brevard County Housing Finance Authority, the
Housing Finance Authority of Broward County, Florida, the Collier County Housing Finance
Authority, the Housing Finance Authority of Lee County, Florida and the Housing Finance
Authority of Manatee County, Florida (b) Issuer’'s and Disclosure Counsel to the Florida
Housing Finance Corporation, and (c) Issuer's Counsel to the Housing Finance Authority of
Leon County, Florida, we believe we are uniquely qualified to provide Bond Counsel
services to the Authority for its housing finance issues.

Since the inception of the Firm in 1984, we have been involved with innovative
methods of financing the infrastructure needs of Florida local governments and affordable
housing. Our practice is limited primarily to the representation of local governments. In
addition to our experience described in the attached response, we represent local
governments in a broad range of related finance issues. Because NG&N has limited its
practice in the manner described above, we avoid conflicts such as representing the
Authority in one matter and representing private parties with adversarial interests to the
Authority (such as developers) in another matter.







City of Jacksonville August 28,2019
Procurement Division
Page 2

One of the many things that separates NG&N from other firms practicing in
governmental finance is that we have a much larger general governmental practice and
experience than can be gained merely by providing services as Bond Counsel, Disclosure
Counsel or Underwriters’ Counsel. We are actively involved in all aspects of representation
of governmental entities, including lobbying, drafting and amending legislation, arguing
significant public policy issues before the Florida Supreme Court, risk management,
taxation, public-private partnerships, creation and maximization of revenue streams and
the myriad of other issues unique to Florida local governments in general, including,
specifically, local housing finance authorities and the Florida Housing Finance Corporation.
For example, as described herein, we provide substantial (pro-bono!) assistance to the
Florida Association of Local Housing Finance Authorities.

Our experience has shown that the scope of work for clients such as the Authority
goes well beyond the mere drafting of documents and the delivery of a tax exemption
opinion at closing or the preparation of an offering document. In summation, NG&N is able
to provide the Authority with the most timely, comprehensive and highest quality
representation available due to our unique experience in the affordable housing arena, our
experience and historical knowledge in working with local housing finance authorities and
our expertise in other areas of local government law.

If retained, Mark T. Mustian (mmustian@ngnlaw.com), Junious D. Brown III
(jbrown@ngnlaw.com) and Alex ]. Fischer (afischer@ngnlaw.com), resident in NG&N's
Tallahassee office, located at 1500 Mahan Drive, Suite 200, Tallahassee, Florida 32308,
telephone number (850) 224-4070 and facsimile number (850) 224-4073, will be the
attorneys designated to work closely with the Authority as Bond Counsel on housing
finance issues.  Mr. Mustian would be the lead attorney; however, Messrs. Brown and
Fischer are also entitled to make representations for our team. Per the requirements of the
RFP, the Firm's federal employer ID number is 59-2427540.

This response is based on the terms set forth in the RFP and all amendments thereto
posted on the Authority's website as of the date hereof, and NG&N will be responsible for
monitoring the Authority's website for subsequent amendments and for maintaining,
amending or withdrawing the response based on those subsequent amendments.

Thank you for this opportunity to submit our credentials to be Bond Counsel. If you
have any questions, or require any additional information, please do not hesitate to contact
me.








Form 1 - Price Sheet

NAME OF CONSULTANT Nabors, Giblin & Nickerson, P.A.

Proposal Number__P-38-18

SCHEDULE OF PROPOSED PRICES/RATES

T Flat Fee (payable upon completion of project or upon completion of listed deliverables):

$40,000 for standard multifamily bond issues; $50,000 for standard single family bond issues

2. Per Bond Rates - These rates shall be expressed as X amount per $1,000 principal amount of bonds
to be issued for (i) a hypothetical $20,000,000 single family bond issue (and whether the rates change
the higher or lower the amount of the issue); and (ii) a hypothetical $20,000,000 multi-family project
bond issue (and whether the rates change the higher or lower the amount of the issue), together with
sub-contracting costs (if any - please specifically identify) and travel and reimbursable expenses.
Please include any proposed minimum or maximum fee. It is understood and agreed that
attendance at JHFA meetings and any City Council meetings is included in this fee.

$2.00 up to $15,000,000; $1.00 from $15,000,001 - $30,000,000; .50 from $30,000,001 and higher

3. Hourly Rates - Set forth all present applicable hourly rates that you may charge during the term of
the engagement for services rendered outside of a specific bond transaction, and identify the work if
possible. For example, you may set forth hourly rates for partners, associates, paralegals, etc. Also,
you may set forth hourly rates which differ based upon court preparation and court appearances,
conference time, travel time, document drafting, etc. Do not use “blended” hourly rates.

$250.00 per hour for partners and $175 per hour for associates and other professionals

4, Reimbursable Expenses - Your proposed reimbursable expenses should cover estimates for travel
(air fare, meals, lodging, etc.), reproduction, postage, long distance telephone, air express charges,
and other “out of pocket” reimbursable expenses, including any surcharge or billing charge
associated therewith. Travel expenses will be adjusted in accordance with the City Ordinance Code
and Rules promulgated thereunder. Also, include any substantial costs for services to be performed

on a subcontracted basis. ) )
Out-of-pocket costs for travel, postage, photocopying, long-distance telephone

and postage. No travel will be charged for attendance at regular meetings

4. Estimated percentage of total fee to be performed by sub-contractors 0 %

Proposed per bond rates, hourly rates and reimbursable expense estimates shall not be binding upon the JHFA.
Any and all of the foregoing shall be subject to negotiation and 1ntual agreeiment except for travel reimbursenient
as specified in the Ordinance Code of the City of Jacksonwille. The JHFA specifically reserves the right to negotiate,
accept or reject any proposed per bond rates, hourly rates or reimbursable expenses which are not reasonable,
necessary and acceptable to the JHFA.

RFP: P-38-18 BOND COUNSEL -46-







FORM 2
CONELICT OF INTEREST CERTIFICATE

RFP No. _P-38-18

Bidder must execute either Section I or Section II hereunder relative to Florida Statute 112.313(12). Failure to
execute either Section may result in rejection of this bid proposal.

SECTION I

I hereby centify that no official or employee of the City or independent agency requiring the goods or
scribfd in these specifications has a material financial interest in this company.

! Nabors, Giblin & Nickerson, P.A.

| 4 1/
S\i‘gnaéllé &;/ v Company Name

Mark T. Mustian 1500 Mahan Drive, Suite 200
Name of Official (Type or Print) Business Address

Tallahassee, Florida 32308
City, State, Zip Code

SECTION I

I hereby certify that the following named City official(s) and employee(s) having material financial
interest(s) (in excess of 5%) in this company have filed Conflict of Interest Statements with the Supervisor of
Elections, 105 East Monroe Street, Jacksonville, Duval County Florida, prior to bid opening.

Name Title or Position Date of Filing
Signature Company Name
Name of Official (Type or Print) Business Address

City, State, Zip Code

PUBLIC OFFICIAL DISCLOSURE
Section 126.112 of the Purchasing Code requires that a public official who has a financial interest in a bid or
contract make a disclosure at the time that the bid or contract is submitted or at the time that the public
official acquires a financial interest in the bid or contract. Please provide disclosure, if applicable, with bid.

Public Official

Position Held:

Position or Relationship with Bidder:

RFP: P-38-18 BOND COUNSEL -47-







REFERENCES

E. Walter Barletta, Chairman Angela A. Abbott, Esquire
Housing Finance Authority of Lee County, Florida Brevard County Housing Finance Authority
2449 First Street 4420 S. Washington Avenue
Fort Myers, Florida 33901 Titusville, Florida 32780
239/334-1922 321/264-0334
walter@suncoastsupply.net angelaabbott@cfl.rr.com
Thomas Lewis, Chairman City of Panama City, Florida
Housing Finance Authority of Leon County Nevin Zimmerman, Esq.
918 Railroad Avenue City of Panama City Attorney
Tallahassee, Florida 32310 221 McKenzie Avenue
850/606/1900 Panama City, Florida 32401
Nupel963@aol.com 850/769-1414

NZimmerman@burkeblue.com

Norman Howard, Manager
Housing Finance Authority of Broward County, Florida
110 NE 3rd Street, Suite 300
Fort Lauderdale, Florida 33301
954/357-4900
nhoward@broward.org

Nabors, Giblin & Nickerson, P4, Bi1@y)







PROOF OF MINIMUM REQUIREMENTS

A, Name of firm.
NABORS, GIBLIN & NICKERSON, P.A.

B. Name of bond attorney(s).

Public Finance Attorneys

Tampa Tallahassee
L. Thomas Giblin Mark T. Mustian
Steven Miller Junious D. Brown I1I
Chris Traber Alex J. Fischer

Ritesh Patel
Richard B. Harb
Cynthia E. Wilhelm
Michael D. Broschart

G Office street address, e-mail address, and telephone number for bond attorney(s).

Mr. Mustian, Mr. Brown and Mr. Fischer (primary contacts for the Authority) are
resident in the Firm's Tallahassee office, located at 1500 Mahan Drive, Suite 200,
Tallahassee, Florida 32308. Email addresses are mmustian@ngnlaw.com,
jpbrown@ngnlaw.com and afischer@ngnlaw.com, respectively, and the telephone
number is (850) 224-4070.

D. Member in good standing of The Florida Bar, Bar number, and date of admission
thereto.

Mark T. Mustian, Bar No. 0381519, admitted in Florida November 21, 1983.
Junious D. Brown III, Bar No. 0151998, admitted October 9, 1998.

Alex J. Fischer, Bar No. 1010459, admitted September 21, 2018.

(See Tab H for Proof of Member in good standing)

E. Whether the attorney is identified by name in The Bond Buyer's most recent Directory
of Municipal Bond Dealers in the section entitled "Municipal Bond Attorneys of the U.S."
by identifying edition and page number.

Mark T. Mustian, Junious D. Brown III and Alex J. Fischer, Spring 2019, page 374.

(See Tab H for Proof of Member in good standing)
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STATEMENT OF QUALIFICATIONS

1. | COMPETENCE.

Including professional and/or technical education and training; experience in the
kind of projects to be undertaken; availability of adequate personnel, equipment and
facilities and the extent of repeat business of the persons. Provide names and resumes
of all individuals to be assigned to this project. List previous projects similar to the one
in the RFP, which have been satisfactorily completed. Provide resumes of principal
staff/project manager showing years of experience in the field to which they are
assigned for this project.

Nabors, Giblin & Nickerson, P.A. ("NG&N", or the "Firm") was established in 1984 as a
statewide practice focusing on state and local government finance. NG&N has offices in Tampa,
Tallahassee and Fort Lauderdale, with 19 attorneys (12 partners, 6 associates and 1 attorney of
counsel) divided into four basic practice areas: public finance, local governmental law,
litigation and public utilities. NG&N is managed on a day-to-day basis by its President,
L. Thomas Giblin. The Firm has established various committees to address specific Firm needs
and issues.

Members of NG&N are frequent lecturers at continuing education seminars on issues of
local government law sponsored by The Florida Bar and other local government law
organizations. NG&N has also sponsored and presented its own seminars within the State
regarding local government finance and tax, which regularly attract underwriters, finance
officials, bond lawyers, city and county attorneys and other finance professionals. NG&N is a
leader in the development of innovative state and local government finance and tax concepts
and mechanisms that support and facilitate the issuance of bonds. Such leadership is one of the
significant distinguishing features of NG&N from other qualified Bond Counsel firms.

Our experience as Bond Counsel and Disclosure Counsel extends to all kinds of bonds
issued by Florida local governments. The Firm represents numerous municipalities, counties
and special districts in Florida; representative clients for which partners of the Firm serve or
have served in such capacities include: Alachua County, Bay County, Brevard County, Charlotte
County, Clay County, Collier County, Dixie County, Gulf County, Hamilton County, Hendry
County, Indian River County, Lafayette County, Lake County, Lee County, Leon County, Levy
County, Liberty County, Manatee County, Marion County, Monroe County, Nassau County,
Okaloosa County, Okeechobee County, Orange County, Osceola County, Pinellas County, St.
Johns County, St. Lucie County, Santa Rosa County, Seminole County, City of Altamonte Springs,
City of Apopka, City of Boynton Beach, City of Cape Coral, City of Key West, City of Largo, City of
Lynn Haven, City of Miramar, City of Newberry, City of North Miami Beach, City of North Port,
City of Palm Bay, City of Panama City, City of Perry, City of Sebastian, City of Tallahassee, City of
Titusville, City of West Melbourne, City of Winter Springs, Northwest Florida Water
Management District, South Florida Water Management District, St. Johns River Water
Management District, Suwannee River Water Management District, School Board of Pasco
County, School Board of Hernando County, School Board of Hillsborough County, School Board
of Charlotte County, School Board of St. Lucie County, School Board of Leon County, Canaveral
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Port Authority, Sunshine State Governmental Financing Commission and the Housing Finance
Authorities of Alachua, Brevard, Broward, Collier, Lee and Manatee County.

NG&N has been one of the leading Bond Counsel firms in Florida with respect to
financing local government infrastructure for over three decades. Since it was established,
NG&N and its members have provided Bond Counsel services to well over 100 cities, counties,
special districts and other governmental entities in the State of Florida. Over just the last ten
years, the Firm has served as Bond Counsel in approximately 955 Florida financings with an
approximate principal amount of $29.5 billion. We have also served as Disclosure Counsel in
approximately 225 Florida transactions with an approximate principal amount of $16.4 billion
and as Underwriters' Counsel in approximately 235 Florida transactions with an approximate
bond amount of $20.2 billion.

For calendar year 2016, NG&N was the number 1 ranked bond counsel firm in the State
and number 2 in the Southeast region of the United States according to rankings published in
The Bond Buyer, and the number 1 ranked disclosure counsel in the State according to
Securities Data Corporation (Thomson Reuters). For 2017, the Firm was ranked number 3 in
the State and number 9 in the Southeast region by The Bond Buyer.

NG&N has wide-spread experience in all facets of housing finance, including acting as
Bond Counsel, Issuer's Counsel, Disclosure Counsel, Underwriter's Counsel, Credit Enhancer's
Counsel and Trustee's Counsel. In addition to the transactions referenced below, NG&N has
acted as Issuer's Counsel, Disclosure Counsel or Credit Enhancer's Counsel to the Florida
Housing Finance Corporation ("Florida Housing") in over 150 transactions (multifamily and
single family) over the past five years.

If selected Mark T. Mustian, Junious D. Brown III and Alex J. Fischer would be the NG&N
attorneys working with the Authority in connection with its financings. Mr. Mustian would be
the primary attorney responsible for the Authority's account. In addition, other lawyers would
be assigned to work with the Authority on an as-needed basis.

Additional information regarding Mr. Mustian, Mr. Brown and Mr. Fischer is provided
on the following pages.

[remainder of page intentionally left blank]
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MARK T. MUSTIAN

Mr. Mustian (Florida Bar No. 0381519) is a 1983
honors graduate of the University of Florida College
of Law. He has practiced exclusively in municipal
finance since his admission to The Florida Bar in
1983. Mr. Mustian is also a member of the State Bar
of Georgia (admitted 1983). In such practice, he has
served as bond counsel in a variety of tax-exempt
financings, including financings for educational
facilities, health care facilities, airports, resource
recovery facilities, housing and other local
government infrastructure. Mr. Mustian has worked
on financings as varied as the City of Callaway and
Bay County's joint issuance of bonds to provide a
jointly-owned advanced wastewater treatment
facility, the City of Hialeah's project for new water
supply, the City of Orlando's and Miami-Dade
County's covenant-to-budget-secured financings, the
City of Panama City Beach's community
redevelopment area TIF bonds, and special
assessment-secured financings for beach
renourishment in Nassau County and Okaloosa
County. He joined the Firm in April 1986 and was
previously associated with the firm of Livermore,
Klein and Lott, P.A., Jacksonville, Florida. Mr.
Mustian is a member of the National Association of
Bond Lawyers and the Local Government Section of
The Florida Bar, and a graduate of both the
Leadership Tallahassee and Leadership Florida
programs. He has served as a member of the Board
of Directors of the Young Lawyers Division of The
Florida Bar, the Chair of the Tallahassee Area
Chamber of Commerce, a member of the board of
directors of the Florida League of Cities and, from
2003 to 2012, as an elected City Commissioner of the
City of Tallahassee.

e Represents clients in all facets of municipal and
local government finance, including affordable
housing, healthcare and community
redevelopment.

e Represents lenders, borrowers, trustees and
bondholders in lending, default and workout
situations.

Nabors, Giblin & Nickerson, P.A.

P

Shareholder ° Tallahassee Office
mmustian@ngnlaw.com

rofessional, Civic & Communi

Involvement

The Florida Bar, Member.
Commissioner, Tallahassee City
Commission, 2003-2012.

Past Member, National Policy Council,
AARP.

Past Board Member, Florida League of
Cities.

Past President, Tallahassee Area
Chamber of Commerce.

Recipient of 2001 Distinguished Leader
Award.

Alumnus of Leadership Florida and
Leadership Tallahassee.

Also admitted to practice in Georgia.
Author of the novel The Return,
published 2000.

Author of the novel The Gendarme,
published 2010.

Education

].D., University of Florida, 1983
B.S., University of Florida, 1980

Areas of Practice

Public Finance
Local Government Law
Land Use and Real Estate Law

Prior Professional Experience

Livermore Klein & Lott, P.A,,
Jacksonville, Florida, 1983-1986.
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JUNIOUS D. BROWN III

Mr. Brown (Florida Bar No. 0151998, admitted
1998), served as director of the Florida Housing
Finance  Corporation’s  affordable  housing
mortgage guarantee and asset management
programs for three years prior to joining the Firm.
In his capacity as director, Mr. Brown oversaw
Florida Housing’s provision of credit enhancement
in connection with various tax-exempt bond and
low-income housing tax credit transactions,
managed housing inventory and mortgage
guarantee exposure in excess of $1 billion, and
established and maintained relationships with
nationally-recognized rating agencies and bond
insurers. Prior to his tenure with Florida Housing,
Mr. Brown was associated with the Tallahassee
firm of Katz, Kutter, Haigler, Alderman, Bryant &
Yon, P.A. for three years, where he practiced
transactional, corporate and insurance regulatory
law. Mr. Brown earned a Bachelor of Science
degree in Business Economics from Florida A&M
University in 1993 and Juris Doctor and Master of
Business Administration (Real Estate and Urban
Land Economics) degrees in 1998 from the
University of Wisconsin-Madison. Mr. Brown’s
practice has focused exclusively on municipal
finance since 2004. He has completed financings
for, among others, Alachua County's library
system, Bay County's administration complex and
Okaloosa County's new courthouse facilities, as
well as private activity bond financings for
housing and other services.

e Represents state, county and municipal
governments in connection with bond
financings.

e Represents state and local affordable housing
issuers on bond and low-income housing tax
credit financings.

’Ndrbrors, Gri'blinr cS"a”Nic”kersoﬁ, PA.

Shareholder ° Tallahassee Office
jbrown@ngnlaw.com

Professional, Civic & Community

Involvement

e The Florida Bar, Member.

e The Florida Bar Business Law Section,
Member.

e State Bar of Wisconsin; Business Law
Section.

e American Bar Association, Forum on
Affordable Housing and Community
Development Law.

e Also admitted to practice in Wisconsin.

e Children's Home Society of Florida,
North Central Division, Board Member.

Education

e ].D.and M.B.A,, University of
Wisconsin-Madison, 1998

e B.S.Florida A&M University, 1993

Areas of Practice

e Public Finance

Prior Professional Experience

e Florida Housing Finance Corporation,
2001-2004.

e Katz, Kutter, Haigler, Alderman, Bryant
& Yon, P.A., 1998-2001.
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ALEXJ. FISCHER

Mr. Fischer is a 2015 graduate of the University of
Florida with a Bachelor of Arts in Economics and a
Bachelor of Science in Psychology. In 2018, Mr.
Fischer received his law degree from the Florida
State University College of Law. Prior to joining
the Firm, Mr. Fischer clerked at the Office of the
Attorney General and the Rapacke Law Firm. Mr.
Fischer joined the Firm in August 2018 and was
admitted to the Florida Bar in September 2018.
His practice focuses on municipal finance,
representing state, county and municipal
governments in connection with the financing of
affordable housing, government infrastructure,
public utility systems, healthcare facilities and
various other public facilities.

e Represents state, county and municipal
governments in connection with bond
financings.

e Represents state and local affordable housing
issuers on bond and low-income housing tax
credit financings.

Nabors,b?blm & N ickerso;rL PA

Associate ° Tallahassee Office
afischer@ngnlaw.com

Professional, Civic & Communi

Involvement

e The Florida Bar, Member.

e The Florida Bar Young Lawyers
Division Section, Member.

e Access Tallahassee, Member.

Education

e ].D.The Florida State University College
of Law, 2018

e B.A. University of Florida, 2015

e B.S. University of Florida, 2015

Areas of Practice

e Public Finance

page5 .







Set forth in Tab E attached hereto is a listing of housing bond issues within the last five
years for which the Firm has served as Bond Counsel. Included in that experience are various
types of multifamily bond issues, including cash collateralized, Freddie Mac Tax Exempt Loan,
FHA and "seller note" structures. As described below, we represent the Housing Finance
Authority of Lee County and the Housing Finance Authority of Manatee County in their
respective TBA and MCC Programs and the Brevard County Housing Finance Authority and the
Housing Finance Authority of Broward County in their respective MCC Programs, and thus have
experience in those areas, too.

d.

Name up to three (3) Florida housing finance authorities to which you
currently provide similar services.

NG&N currently provides similar services to the Alachua County Housing
Finance Authority, the Brevard County Housing Finance Authority, the Housing
Finance Authority of Lee County, the Housing Finance Authority of Manatee
County and the Housing Finance Authority of Broward County.

Name any Florida housing finance authorities that, during the last five (5)
years, have terminated your firm's contract prior to its natural expiration,
and state the reason for such termination.

NG&N has never had its contract with any Florida housing finance authority
terminated prior to its natural expiration date.

Member in good standing of The Florida Bar, Bar number, and date of
admission thereto.

Mark T. Mustian, Bar No. 0381519, admitted in Florida November 21, 1983.
Junious D. Brown IlII, Bar No. 0151998, admitted October 9, 1998.

Alex ]. Fischer, Bar No. 1010459, admitted September 21, 2018.

(See Tab H for Member in good standing)

Member in good standing of other bars, bar numbers, and dates of
admission thereto.

Mark T. Mustian, Georgia Bar No. 532906, admitted November 10, 1983.

(See Tab H for Member in good standing)

Whether the attorney is identified by name in The Bond Buyer's most
recent Directory of Municipal Bond Dealers in the section entitled
"Municipal Bond Attorneys of the U.S." by identifying edition and page
number.

Mark T. Mustian, Junious D. Brown III and Alex J. Fischer are identified by name
in The Bond Buyer's Spring 2019 Directory of Municipal Bond Dealers in section
"Municipal Bond Attorneys of the U.S.", page 374.
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2. | CURRENT WORKLOAD.

Provide the number and size of the projects currently being performed. Discuss
past ability to deliver projects on a timely basis under similar current workload
conditions.

Since its inception, the Firm has been able to provide excellent service to our clients
throughout the State of Florida on a timely basis. The Firm works hard at being accessible and
responsive to its clients. We feel confident that the steady growth of our client base
demonstrates the ability of the Firm to provide clients throughout the State with the type of
services which issuers demand and deserve. If NG&N is chosen to act as the Authority's Bond
Counsel, we would immediately allocate the necessary resources to complete your financings
on your schedule. We are confident that we would be able to meet any financing timeline given
to us by the Authority. The Firm has never failed to complete an assignment by the specified
completion date. In addition, no existing project or transaction on which we are working has
fallen behind schedule as a result of any action or inaction by members of the Firm.

It is not unusual that we are asked by our clients to undertake transactions with very
aggressive time tables. This occurs many times in the context of refunding existing debt in
volatile interest rate environments, or in meeting various tax or HUD deadlines. We have often
had to draft and turn around documents on compressed schedules. For example, it is not
uncommon for us to send out the first draft of an authorizing resolution to refund debt within
one or two days of being authorized to do so. We can typically then turn around these
documents again within one to two days of receiving comments. No client of the Firm has ever
lost the ability to refund its debt or complete its transaction as a result of the Firm not meeting
a time deadline. We also work very closely with staff in terms of providing necessary
documentation for agenda packages for meetings of the governing body. We are used to going
the "extra mile" for our clients in order to meet all financing schedule deadlines.

Many of our clients often have multiple bond issues at various stages of development at
any given point in time. One of the ways that we handle these situations, as well as meeting all
scheduling deadlines, is to provide adequate attorney and staffing backup. It has been a policy
of the Firm that each of our clients be serviced by at least two attorneys who are partners.
Although one of the partners will function as the lead attorney, the other attorney or attorneys
will work with the client from time to time in order to be acquainted with staff and the
financing needs of such client. In this manner, the client will always be working with familiar
faces and will always have sufficient attorneys to meet its needs. We will usually also staff a
client's account with an associate attorney.

Each attorney is also equipped with a laptop computer and a smart phone to ensure
that he or she has access at all times to documents and e-mails and other communication
relating to the needs of the Firm's clients. All attorneys and paralegals/legal assistants have
24-hour access to the legal research services of Lexis-Nexis as well as access to State of Florida
research resources and major law library services via the Internet. NG&N is also equipped with
state-of-the-art telephone, 24-hour e-mail access through the Internet, word processing,
document scanning, reproduction and facsimile transmission equipment and operators, and as
such we are fully equipped to efficiently develop and produce the documentation required by
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the Firm's clients. Production of multiple complex legal documents in a short period of time is
something NG&N does on a daily basis. Our network has the capacity to accept documents in
Microsoft Word, PDF and other popular word processing software, either by disk, e-mail or
modem. In addition, our internal network includes scanning equipment, telecommunications
and Internet capability. We have the capability of automatically blacklining documents for ease
and efficiency in document review and negotiations.

With Internet and e-mail used as the primary means of communication today, the Firm
has adapted and leveraged this technology to provide our Bond Counsel clients with near
instant access to document revisions throughout the financing process. This same process is
also used during the closing phase of each transaction to provide everyone in the working
group real time access to the closing documents as they are finalized via the use of scanned
documents and FTP servers. This same process is used to provide the client, its staff and
accountants access to the signed closing documents during the period between closing and the
time final bound transcripts are shipped.

Currently, Mr. Mustian is working on financings for the following clients:
e $31,010,000 City of Lynn Haven, Florida (Taxable Improvement Revenue Bonds)

e $40,000,000 Okaloosa County, Florida Refunding and Improvement Sales Tax
Revenue Bonds

e $6,000,000 Housing Finance Authority of Lee County, Florida Housing Revenue
Notes, Series 2019A & B

e $30,000,000 Housing Finance Authority of Manatee County, Florida Housing
Revenue Bonds

e $18,000,000 Florida Municipal Loan Council Revenue Bonds, Series 2019B (City of
Auburndale Series)

Mr. Brown and Mr. Fischer are primarily working on Florida Housing Finance
Corporation and Housing Finance Authority of Broward County matters. While we expect each
of such attorneys to undertake additional transactions throughout the year, none have yet been
assigned. We believe that our current level of workload will not provide conflicts or pressure
with work for the Authority for the time and attention of our key attorneys and staff.

[remainder of page intentionally left blank]
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3. | FINANCIAL RESPONSIBILITY.

Describe form of business, i.e., proprietorship, partnership, corporation; years in
business; changes in ownership; bank reference(s); past, present, pending and/or
threatened legal proceedings within any forum; and any other information the
Contractor may wish to supply to demonstrate financial responsibility. Failure to
provide all listed information and documentation will result in score less than maximum
for this criteria.

NG&N is organized as a professional association, has been in existence since 1984, and
is one of the oldest bond firms in Florida. Unlike investment banks and corporate trustees, our
firm has remained stable over the course of the last 35 years, without the mergers, buyouts,
collapses and expansions that have been the norm in other sectors of the market. The 3 most
senior partners in our 19-member firm have each been with the Firm over 30 years. Mr.
Mustian, for example, has worked with NG&N for 33 years.

Although the Firm is subject to many of the same pressures common to all businesses,
the financial health of NG&N is not an issue. As a law firm, we have no assets to speak of, and
our profits are distributed to the shareholders at the end of every year. Financial responsibility
to us means keeping our doors open and employees paid, which we’ve been able to accomplish
with ease during the over 30-year period of our existence. We maintain a $750,000 line of
credit with our depository bank, Capital City Bank, but rarely utilize it. The Authority is
welcome to contact our banker there, Ramsay Sims, 850/402-7743, Sims.Ramsay@ccbg.com,
as a reference. The firm also maintains malpractice liability coverage appropriate to our
practice. See the statement of our chief financial officer attached hereto as Tab G.

One of the best ways for the Authority to take comfort in NG&N’s financial
responsibility, beyond our years in service, line of credit and history of financial solidity, is the
longevity of the lawyers who work with our Firm. As stated above, a number of the senior
partners in NG&N have been with the Firm over 25 years. Of the 10 attorneys who practice
municipal finance on a full-time basis, six have been with the Firm in excess of 20 years. We
feel this breadth of experience and depth of talent is important in determining financial
viability, both from the standpoint of whether the Firm is likely to be around long enough to
fulfill its obligations to the Authority, and also from the standpoint that if someone, even a key
person or persons, were to leave our public finance practice, there will remain a large and deep
enough pool of talent to continue to service the Authority’s account in the manner to which the
same should be provided.

Like any entity with a substantial business practice, over time the possibility of adverse
litigation grows from merely conceivable to highly probable. In its 30-year history, NG&N has
had only four matters of litigation involving the Firm: one in the late 1990s involving a former
lawyer with the firm in representing a bank client, settled for a nominal amount by the Firm'’s
insurer; a second in the early 2000's in which the Firm was included in a counterclaim when
one of the Firm’s former clients was sued by a former manager for such client, which claim was
settled; a third in which one of the Firm's attorneys was sued in a purported conflict of interest
action, which claim was settled; and a fourth in which one of the Firm's attorneys was sued
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alleging that she "tampered with a witness" by informing law enforcement of a possible crime.
That action is expected to be dismissed.

a. State whether the bond attorney or a partner or principal in his or her firm
every declared personal bankruptcy.

Neither the Firm nor any of its partners have ever declared bankruptcy or
caused the declaration of bankruptcy.

[remainder of page intentionally left blank]
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ABILITY TO OBSERVE AND ADVISE WHETHER PLANS AND SPECIFICATIONS ARE
BEING COMPLIED WITH, WHERE APPLICABLE.

Describe experience, ability, and understanding of Contractor and assigned
personnel in observing and monitoring instruction or direction to similarly related
tasks.

As described under (1) above, NG&N has experience in local government housing
finance unmatched by any firm in the State. The breadth of type of local government finance
projects we have undertaken and completed, including specifically the range of housing finance
projects we have undertaken and completed, puts us, we believe, in a class of our own. Serving
in such varied roles—bond counsel, underwriters’ counsel, disclosure counsel, issuer’s counsel,
trustee’s counsel, bank counsel—puts us in a better position to help the Authority in
connection with any problem or issue it might encounter. We have undertaken projects for
both single and multi-family units, pooled projects, credit-enhanced and un-credit enhanced
projects, projects with multiple layers of financing, restructured projects, and almost every
other form of project having to do with affordable housing finance. Several of our most recent
multifamily transactions have involved collaborations with local housing authorities, which
may be of special interest to the Authority. Our experience with both the state issuing agency
(Florida Housing) and other local issuers provides us unique experience in addressing the
Authority’s needs. We are very active, and Mr. Mustian serves as a regular speaker, at Florida
Association of Local Housing Finance Authority (FALHFA) conferences, and Mr. Mustian has
donated substantial per bono time to FALHFA issues regarding doc stamps and other matters.
Please check with our listed references regarding our firm'’s ability to bring about a successful
completion of projects under our direction; we believe our record in this regard is outstanding,
and know of no project which has failed to go forth to fruition as a result of any action or
inaction on our part.

Of particular interest to the Jacksonville Housing Finance Authority, we are familiar
with single family "to-be-announced” programs, including those similar in structure to the
Authority’s and as developed by the Authority’s investment banker, RBC Capital Markets, its
financial advisors, The Hendrickson Company and the Community Concepts Group, and others.
In our representation of the Housing Finance Authority of Lee County, it has elected to create a
new "market rate" program under which downpayment assistance is built into the price of the
loan and mortgage-backed security, so that the authority does not have to come out of pocket
or rely on reimbursement from the Florida Housing Finance Corporation to fund downpayment
assistance. As part of this process, being able to analyze and understand the various parts of
the transaction are critical. Given the nature of the program, we have both taken instruction
from the Lee HFA in terms of their goals and desires for the program, while also negotiating
with the other participants in the program, particularly the Broward and Palm Beach HFAs,
which in one case wished to provide their own downpayment assistance and in another
wanted to layer their own mortgage credit certificates on top of the TBA financing. We have
also worked with the program administrator for that program, Patt Denihan of eHousing, who
is also the Authority’s program administrator, to ensure that the guidelines provided to lenders
are accurate and reflect the state of the law. The foregoing is only the most recent example of
our ability to advise whether plans and specifications for a particular project are being
complied with, and to work with a team to create, flesh out and make work a new and
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innovative program. The Firm's experience in working with Florida Housing could also be very
valuable to the Authority, as so many current financings have interplay with both FHFC and the
local HFA. We have substantial experience with FHFC's rules, procedures and various
programs, from SAIL to ELI to HOME to single family, and believe this has been of great
assistance to our other local HFA clients in terms of helping achieve the HFA's goals.

One of perhaps the most under-appreciated abilities of a public finance firm is the
ability to work well with other members of the financing team. In our experience this
particularly pertains to local housing finance authorities, as the professionals must work
together on matters as varied as evaluating proposed multifamily projects, trying to put
complex single family programs into place, and in the drafting, review and finalizing of the
various legal documents. As indicated above, Mr. Mustian, Mr. Brown and Mr. Fischer have
worked with the Authority’s other public finance professionals for a number of years and in a
number of contexts, either at the state or at the local level, and we believe a high level of trust
and respect exists on all sides of these relationships. We encourage the Authority to discuss
NG&N with its existing professionals, both in terms of our qualifications and our ability to work
with others as a team, and our ability to "fit" with the Authority and the direction it wishes to
take with its programs.

[remainder of page intentionally left blank]
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PAST AND PRESENT RECORD OF PROFESSIONAL ACCOMPLISHMENTS WITH CITY
AGENCIES AND OTHERS.

Provide a list of completed projects that are similar in nature and scope to the
project under consideration with references to include owner's contact person and
telephone number. Describe any outstanding accomplishments that relate to specific
services being sought. Responding to this evaluation criterion necessitates that
Contractors include statements of their past and present record of professional
accomplishments or performance with the City of Jacksonville and its various "using
agencies," which is defined in the Jacksonville Ordinance Code as "a department,
division, office, board, agency, commission or other unit of Buyer and an independent
agency required by law or voluntarily requesting to utilize for services of the
(Procurement) Department”; and with any of Buyer's "Independent Authorities"; and on
projects undertaken with others that are similar in nature to the size and scope of
professional services and/or work required for the project solicitation herein.

Set forth below are four recent housing financings in which our firm participated,
together with contact information for the client.

Brevard County Housing Finance Authority Single Family Housing TBA and MCC
Program

Contact information: Angela A. Abbott, Esq.
Counsel
Brevard County Housing Finance Authority
4420 South Washington Avenue
Titusville, Florida 32780
321/264-0334

In this transaction, the Firm served as bond counsel in the establishment of the
Authority’s single family TBA and MCC Program. The Brevard Authority elected to participate
in a similar TBA program run by the Hillsborough County HFA that was already up and going,
and so our role consisted of making sure the two programs meshed, and negotiating and
drafting amendments and supplements to the various program documents to make sure that
the Brevard HFA was properly participating but not exposed to unnecessary risk. In addition,
we have provided advice and counsel regarding the MCC program, which is run separately by
the Brevard County HFA. As described above, we also work regularly on stand-alone TBA
single family financing programs for the Lee County HFA and Manatee County HFA, and on the
Broward County HFA MCC program. We are currently working on a means to "park"” private
activity bond allocations for future MCC or multifamily use for the Brevard County HFA,
something that could prove useful for the Jacksonville Housing Finance Authority and that
we've accomplished for the Broward County HFA.
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$6,000,000 Housing Finance Authority of Lee County, Florida
Multifamily Revenue Notes, Series 2019A and 2019B
(Venetian Walk II Project)

Contact information: E. Walter Barletta, Chairman
Housing Finance Authority of Lee County, Florida
2449 First Street
Fort Myers, Florida 33901
239/334-1922

In this transaction, NG&N served as bond counsel on a multifamily bond financing
structured as a draw-down loan, such that bond proceeds are only drawn as needed to fund
construction costs. There are five different levels of subordinate financing on the project.

Florida Housing Finance Corporation
Multifamily Mortgage Revenue Bonds, 2019 Series D-1 and 2019 Series D-2
(Mary Bethune Highrise)

Contact information: David Westcott
Florida Housing Finance Corporation
227 North Bronough Street, Suite 5000
Tallahassee, Florida 32301
850/488-4197

In this transaction, Florida Housing issued its multi-family bonds to fund new
construction of the subject project. This transaction was the first that Florida Housing has
closed utilizing Fannie Mae’s Tax Exempt Mortgage-Backed Bond ("MTEB") program. We
understand that the Authority has also issued bonds under the MTEB program. We served as
disclosure counsel to Florida Housing in the transaction and prepared the offering document
necessary to offer the bonds to the public under this unique financing structure.

Housing Finance Authority of Lee County, Florida
Single Family Mortgage Revenue Bonds, Series 2009B
Sale of Mortgage-Backed Securities

Contact information: Philip Burnett
Authority Counsel
Housing Finance Authority of Lee County, Florida
2449 First Street
Ft. Myers, Florida 33901
239/334-1922

In this transaction, NG&N acted as bond counsel in connection with sale of mortgage-
backed securities and the collapse of the Lee HFA’s NIBP single family program. The financing
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involved negotiation with the GSE entities and their counsel, and associated tax-analysis with
the early payoff of the bonds.

In terms of the City and its using agencies and independent authorities, the Firm is
currently representing JEA before the Florida Supreme Court in opposition to a proposed
constitutional amendment entitled, “Right to Competitive Energy Market for Customers of
Investor-Owned Utilities; Allowing Energy Choice”. The proposed constitutional amendment
would alter the ability of investor-owned utilities to operate generation facilities. Though
municipal utilities, such as JEA, are exempt from the application of these provisions, the
proposed constitutional amendment would have significant adverse impacts on JEA. We
believe JEA is well-pleased with our services to this point.

The Firm is also currently providing advice to the City of Jacksonville General Counsel’s
Office on matters relating to taxation and finance. Specifically, the Firm has provided advice
and assistance to the City on questions relating to special assessments, Community
Redevelopment Agencies, sovereign immunity, and contractual indemnification. Likewise, we
believe the City is well-pleased with this service.

[remainder of page intentionally left blank]
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6. | PROXIMITY TO THE PROJECT.

Document the location of Contractor's corporate headquarters, which, if located
in Jacksonville, Florida, no further information is required under this criteria and
maximum points will be awarded. If Contractor's corporate headquarters are not
located in Jacksonville, Florida, please document the location and the nature of business
of Contractor's branch office(s), if any, that are located in and/or that are closest to
Jacksonville, Florida, the number of employee assigned thereto and the period of
continuous existence thereof. Additionally, Contractors are requested to demonstrate,
define and provide examples of their ability to provide the services contemplated herein
in a manner comparable to having a local office in Jacksonville, Florida or to show that a
local office is not necessary to satisfactorily perform the services required for this
project, in which event maximum points may be awarded.

(a) Give the location of the office from which the work is to be performed.

The work to be performed by the Firm would be out of the Tallahassee office, a little
over 2-hour drive from Jacksonville. It has been NG&N's experience that we have never had
difficulty servicing any client outside the cities where our offices are located. (The Tallahassee
office has been in existence since 1984, 20 employees currently working from there.) In
addition, we’re happy to set up Skype or videochat links to facilitate communication, although
we've generally found in our representation of other clients that email and conference calls
work just fine. We note that the Authority's current financial advisors are also based in
Tallahassee, and promise that with NG&N, accessibility will not be a problem. For example, we
have had no difficulty servicing clients in northeast Florida such as Nassau County, Clay County,
St. Johns County, Flagler Hospital, Flagler County School District and the Duval County School
District. Key Firm members often travel to the Jacksonville area to service these and other
clients. Likewise, we have had no difficulties serving the Housing Finance Authorities of
Broward, Brevard, Alachua, Lee, Manatee and Collier County from our Tallahassee office. We
believe that each of these clients has been well serviced and is very pleased with the Firm. We
strongly encourage the Authority to contact our other housing finance authority clients and
clients in northeast Florida to discuss any concerns relating to our accessibility.

[remainder of page intentionally left blank]
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PAST AND PRESENT DEMONSTRATED COMMITMENT TO SMALL AND MINORITY
BUSINESSES AND CONTRIBUTIONS TOWARD A DIVERSE MARKET PLACE.

Responding to this evaluation criterion necessitates that Contractors indicate
their past and present commitment to minority, women-owned, small and emerging
businesses. More specifically, response/proposals to this evaluation criterion should
include, without limitation, statements that document the Contractor's: (i) commitment
to diversity among the directors, officers, members and/or employees that make up its
firm; (ii) commitment to diversity within its community and beyond; (iii) commitment to
and/or utilization of minority, women-owned, small and emerging businesses on past
projects; and (iv) commitment to and/or utilization of minority, women-owned, small
and emerging businesses, certified JSEBs in particular, for the project solicitation in
question.

Mr. Brown, one of the primary contacts for the Firm for purposes of servicing the
Authority as bond counsel, is African-American and has been a partner within the Firm for the
past 14 years. Within NG&N, three of our other partners are women and one of our other
partners is Asian-American. NG&N has adopted a policy of seeking out, hiring and promoting
minority professionals and staff, and will continue to pursue this policy as the firm expands.
We are also committed to diversity beyond the scope of our firm, working with minority co-
counsel in places like Broward County and the Hillsborough County Expressway Authority.

We are also supporters within the community of minority-oriented businesses, serving
as a sponsor of Tallahassee Women Lawyers Association events and other endeavors and
projects. Mr. Mustian served for ten years on the Tallahassee City Commission, where he was
involved with minority business issues, including retaining MBA programs and eliminating
fraud in some majority contractors' claims to be using minority businesses. As indicated above,
one of the two primary contacts for serving the Authority is African-American, which we
believe evidences our commitment.

NG&N is also committed to diversity within its staff positions, and to providing career
opportunities for those who are not lawyers but are without question valuable to the Firm. We
believe our success in this regard is evidenced by the length of time employees remain with us.
We have a number of female employees (in addition to our lawyers) who have been with the
Firm over 25 years. The average length of service for our staff as a whole is almost twenty
years.

Although we are not proposing as part of this response to the Authority’s Request for
Proposals to utilize a specific JSEB, we are open to doing so if so requested by the Authority.

[remainder of page intentionally left blank]
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ABILITY TO DESIGN AN APPROACH AND WORK PLAN TO MEET THE PROJECT
REQUIREMENT.

Describe the Contractor's understanding of the requirements of this solicitation,
and its ability, approach and/or plan to satisfy the same in complete compliance with all
applicable federal, state and local laws, statutes, ordinances, rules and regulations.

We believe our responses to the other specifically scored items demonstrate the overall
quality of our proposal and the ability of our firm to provide superior services to the Authority.
With respect to the specific issues facing the Authority, the last several years have been difficult
ones for the affordable housing industry in general and the ability to finance affordable housing
projects in particular. With respect to single family housing, the high negative arbitrage
environment and the necessity of being able to offer second mortgage/downpayment
assistance loans have made it exceedingly difficult to complete transactions. We have assisted
in implementing "TBA" programs in other jurisdictions that have partially addressed this lack
of product. We believe our firm's expertise in implementing warehousing agreements,
designing and implementing second mortgage loan programs and combining tax-exempt and
taxable single family bonds should prove beneficial to the Authority in implementing future
single family programs, when the market is more conducive to the success of such programs.
With respect to multifamily programs, the combination of fluctuating real estate values, the
absence of credit enhancers and the diminishment of the tax credit market have severely
limited the ability to issue multifamily bonds. The funding by the State Legislature of
additional dollars for SAIL loans should provide some assistance in this regard, but going
forward we feel that our experience in doing unrated transactions, transactions with multiple
layers of loans and security and taxable transactions will be of significant benefit to the
Authority. As indicated in our response in #4 above, NG&N's knowledge gained in working
with the Florida Housing Finance Corporation could be extremely useful to the Authority, as it
has been for other local HFA clients.

As indicated by our experience stated above, we have worked with local housing finance
authorities for a long time, and know and understand the challenges facing them. One of the
constant questions for local HFAs over the past few years has been: What is our relevance?
Particularly as interest rates have fallen and remain at all-time lows, the difficulty of financing
affordable housing has increased, even as the need has remained constant or greater. A large
part of the answer to these problems has been education, to help lawmakers and others to
understand that the fact that homes are being foreclosed doesn’t necessarily translate into safe
rental housing being available at prices people can afford. In these endeavors we have played a
large role, both in attending, sponsoring and speaking at the FAHLFA and other conferences,
and in coming up with innovative ways to continue to put product on the street during these
difficult times. We feel that we’ve been successful with this in terms of TBA and Housing
Authority-related financings, and believe that the future for local housing finance authorities
remains bright, as there will always be a need. As interest rates rise, many of the traditional
programs, bond and otherwise, will become more workable form an economic standpoint. We
feel that we have the expertise, the depth and interest to help, both in the current climate and
the future. Our first step as your Bond Counsel would be to review, at our own time and cost,
all of the Authority’s bond issues to understand what it has out there, and to meet with the
Authority’s in-house and professional staff to help design and understand a plan of where the
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Authority wants to go, including what might be accomplished in the next several years to get it
there. Then we'll go do it.

[remainder of page intentionally left blank]
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QUOTATION OF RATES, FEES OR CHARGES AND OTHER DETAILED COST
PROPOSAL OR COST BREAKDOWN INFORMATION.

Describe the Contractor's overall willingness to meet both time and budget
requirements for the project, and subject to Chapter 126, Part 3 of Jacksonville
Ordinance Code, Section 126.302(e) in particular, proposed total compensation or unit
price quotations, including, without limitation, hourly rates, fees, or other charges that
will ultimately be used during contract negotiations to calculate or determine total
compensation.

We will absolutely meet all of the Authority's time and budget requirements.
We propose a flat fee of $40,000 for bond counsel services related to standard
multifamily bond issues and $50,000 for standard single family bond issues per transaction.

Such fees are contingent on the transaction closing, and shall include payment of out-of-pocket
expenses as described below.

Our proposed hourly rate for special services requested by the Authority is $250 per
hour for partners and $175 for associates or other professionals.

We will also bill for out-of-pocket expenses, including travel, photocopying, long-
distance telephone and postage.

No travel will be billed for attending regular meetings.

[remainder of page intentionally left blank]
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THE VOLUME OF CURRENT AND PRIOR WORK PERFORMED FOR USING AGENCIES

o SHALL BE CONSIDERED A MINUS FACTOR.

Provide a list of all local government projects including the fees awarded for each
on which Contractor has been awarded during the past five (5) years. Include only those
projects on which Contractor was the Prime Contractor (do not delete fees paid to
subcontractors or others). Such list shall include all work for the City of Jacksonville and
its various "using agencies," which is defined in the Jacksonville Ordinance Code as "a
department, division, office, board, agency, commission or other unit of Buyer and
independent agency required by law or voluntarily requesting to utilize the services of
the [Procurement] Division"; and on projects undertaken with others that are similar in
nature to the size and scope of professional services and/or work required for the
project solicitation herein. If the Contractor has not performed work for any of these
agencies during the past five (5) years, the response/proposal should so clearly state.
The minus factor methodology for this criterion will be based on the fees awarded. The
higher the volume of fees the lower the score, less volume of fees the higher the score.

See Tab E with regard to local government projects within the past five (5) years. As
described above under our response in #5, NG&N is currently engaged in providing advice to
the City on certain finance and tax issues related to special assessments, community
redevelopment agencies and sovereign immunity. We have been paid $13,380 with respect to
such engagements.

By affixing my signature below, I certify that this proposal is made without any previous
understanding, agreement or connection with any person, firm, or corporation making a bid for
the same service; and is in all respects fair, without outside control, collusion, fraud or
otherwise illegal action.

The only person, persons, company, or parties interested in the contract as principals
are named herein; the proposal is made without collusion with any person, persons, company,
or parties submitting a proposal; it is in all respects fair and in good faith without collusion or
fraud, and that as the signer of this proposal, I have the authority to bind the principle offer.

[ further represent that [ have reviewed the provisions of the Jacksonville Ethics Code
contained in chapter 602, Jacksonville Ordinance Code and the provisions of the Purchasing
Code contained in Chapter 126, Jacksonville Ordinance Code.

I\
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REPRESENTATIVE LIST OF HOUSING BOND ISSUES

$11,700,000 Housing Finance Authority of Broward County, Florida Multifamily Mortgage
Revenue Note, Series 2015 (Residences at Crystal Lake Project)

Type of Issue:

Role:

Size:

Method of Sale:
Credit Enhancement:

Multifamily

Bond Counsel

$11,700,000

Negotiated Private Placement
N/A

$16,199,109 Housing Finance Authority of Collier County, Florida Multifamily Mortgage
Revenue Bonds, Series 2015 (Whistler's Green Apartments)

Type of Issue:

Role:

Size:

Method of Sale:
Credit Enhancement:

Multifamily

Bond Counsel

$16,199,109

Negotiated Private Placement
N/A

$9,450,000 Brevard County Housing Finance Authority Multifamily Mortgage Revenue
Note, Series 2016 (Trinity Towers South Project)

Type of Issue:

Role:

Size:

Method of Sale:
Credit Enhancement:

Multifamily

Bond Counsel

$9,450,000

Negotiated Private Placement
N/A

$14,000,000 Housing Finance Authority of Broward County, Florida Multifamily Housing
Revenue Bonds, 2016 Series A (Northwest Gardens V Apartments)

Type of Issue:

Role:

Size:

Method of Sale:
Credit Enhancement:

Multifamily

Bond Counsel

$14,000,000

Negotiated Private Placement
N/A

$10,000,000 Housing Finance Authority of Broward County, Florida Multifamily Housing
Revenue Bonds 2016 Series B (Stanley Terrace Apartments)

Type of Issue:

Role:

Size:

Method of Sale:
Credit Enhancement:

Nabors, Giblin & Nickerson, PA.

Multifamily

Bond Counsel

$10,000,000

Negotiated Private Placement
N/A







$33,000,000 Housing Finance Authority of Broward County, Florida Multifamily Housing
Revenue Bonds, Series 2017 (The Landings at Coconut Creek)

Type of Issue:

Role:

Size:

Method of Sale:
Credit Enhancement:

Multifamily

Bond Counsel

$33,000,000

Negotiated Private Placement
N/A

$4,992,000 Brevard County Housing Finance Authority Subordinate Multifamily Mortgage
Revenue Note, Series 2017 (Crane Creek Apartments Project)

Type of Issue:

Role:

Size:

Method of Sale:
Credit Enhancement:

Multifamily

Bond Counsel

$4,992,000

Negotiated Private Placement
N/A

$8,210,000 Brevard County Housing Finance Authority Multifamily Mortgage Revenue
Note, Series 2017 (Crane Creek Apartments Project)

Type of Issue:

Role:

Size:

Method of Sale:
Credit Enhancement:

Multifamily

Bond Counsel

$8,210,000

Negotiated Private Placement
N/A

$20,400,000 Housing Finance Authority of Lee County, Florida Multifamily Housing Revenue Bond
(Seven Palms Apartments Project), Series 2018A

Type of Issue:

Role:

Size:

Credit Enhancement:

Multifamily
Bond Counsel
$20,400,000
N/A

$8,400,000 Housing Finance Authority of Lee County, Florida Subordinate Multifamily Housing
Revenue Bond (Seven Palms Apartments Project), Series 2018B

Type of Issue:

Role:

Size:

Credit Enhancement:

Multifamily
Bond Counsel
$8,400,000
N/A

$35,700,000 Housing Finance Authority of Broward County, Florida Multifamily Mortgage
Revenue Note, 2018 Series A (Emerald Palms Apartments)

Type of Issue:

Role:

Size:

Method of Sale:
Credit Enhancement:

Nabors, Giblin & Nickerson, P.A.

Multifamily

Bond Counsel

$35,700,000

Negotiated Private Placement
N/A







$10,600,000 Housing Finance Authority of Broward County, Florida Multifamily Mortgage
Revenue Note, 2019 Series A-1 (Regency Gardens Apartments) and Subordinate
Multifamily Mortgage Revenue Note, 2019 Series A-2 (Regency Gardens Apartments)

Type of Issues:

Role:

Size:

Method of Sale:
Credit Enhancement:

Multifamily

Bond Counsel

$10,600,000

Negotiated Private Placement
N/A

$22,000,000 Housing Finance Authority of Broward County, Florida Multifamily Housing
Revenue Bonds, 2019 Series B (Praxis of Deerfield Beach)

Type of Issue:

Role:

Method of Sale:

Size:

Credit Enhancement:

Multifamily
Bond Counsel
Negotiated
$22,000,000
N/A

$1,000,000 Housing Finance Authority of Lee County, Florida Multifamily Housing Revenue
Note, Series 2019A (Venetian Walk II Project)

Type of Issue:

Role:

Size:

Method of Sale:
Credit Enhancement:

Multifamily
Bond Counsel
$1,000,000
Negotiated
N/A

$5,000,000 Housing Finance Authority of Lee County, Florida Multifamily Housing Revenue
Note, Series 2019B (Venetian Walk II Project)

Type of Issue:

Role:

Size:

Credit Enhancement:
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Multifamily
Bond Counsel
$1,000,000
N/A







Form 3
INSURANCE AGENT ACKNOWLEDGMENT

RFP No. P-38-18

Bidder must have their insurance agent execute the below statement. Failure to execute this
statement may result in rejection of this bid proposal.

As insurance agent for__Nabors, Giblin & Nickerson, P.A. ,

I'have read the Indemnification and Insurance Requirement exhibits relating to the above
referenced bid and do certify that I can provide evidence of all required coverages, limits and

additional provisions as stated in those documents,

<Ag W//Z/y /{ > Liberty Mutual

t's Slgna { ‘e v Insurance Company Name
John R. Nylen Jr A194134
Agent’s Name (Type or Print) Agent's License Number (Type or Print)

*This Form is not to be edited in any way (including handwritten
comments). If Bidder has insurance coverage with multiple insurance
agents, each agent will need to complete and sign their own form to be
submitted with the bid response.
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ACORD CERTIFICATE OF LIABILITY INSURANCE 11/2 /2018
THIS: CERTIFICATE 1S. ISSUED AS A MATTER OF INFORMATION :ONLY :AND CONFERS NO RIGHTS UPON THE CERTIFICATE HOLDER. THIS T
CERTIFICATE DOES NOT AFFIRMATIVELY OR NEGATIVELY AMEND, EXTEND OR ALTER THE COVERAGE AFFORDED BY THE POLICIES
BELOW. THIS CERTIFICATE OF INSURANCE DOES NOT /CONSTITUTE: A CONTRAGT BETWEEN THE ISSUING INSURER(S), AUTHORIZED
REPRESENTAT|VE OR PRODUCER, . AND: THE CERTIFICATE HOLDER,
IMPORTANT: If the Gertifiats Folder. is an ADDIT|ONAL INSURED, the policy{les) must-bs endorsed, If SUBROGATION IS WAIVED, subject to
the ferms:and. condffiops of the polfcy;‘certain policies may. require. an endorsement. ‘A statement on. this-certificate’ does.not-confer rights- fo the
certificate holder In lieu -of Such éndorsement(s). )

| PRODUCER . o 'mg\ﬂ -
KOUWENHOVEN & ZS500 [P {407) 774-5556 [ (A0 7) 774620
365 Wekiva Sprirgs R4 #251 EMAL - maryannelkouwen.com ’
LongWOOd EL 32779 ' INSURER(S) AFFORDING' (GQUERAGE Nalc#
| ' NSURER A ; Underwriters -at Lloyd's of London |AAL128623
INSURED Nabors, Giblin & Nickerson, P.A. NsURER 5 @BE_Insurance. Gorporation 39217
2502 Rocky Point Drive, Suite 1060 |wsuremc: !
Tampa, FL 33607 INSURER.D'S
| INSURER E.:
. . . INSURER E : . .
COVERAGES L CERTIFICATE NUMBER N o, REVISION NUMBER,

THIS |5 TO CERTIFY THAT THE POLICIES: OF INSURANCE USTED BELOW HAVE BEEN TSSUED “TO THE INSURED NAMED ABOVE FOR'THE. POLICY PERIOD
INDJCATED, NOTWITHSTAS : ANY REGUIREVMENT, TERM OR, CONDITION OF ANY CONTRACT OR GTHER DOGUNMENT WITH RESPECT TQ WHIGH THIS

CERTIFICATE MAY BE ISSUED QR WMAY PERTAIN, THE (N AEFQRDED BY: THE POLIGIES DESCRIBED HEREIN [$ SUBJECT TO. ALL THE TERMS,
EXGLUSIONSAND CONDITIONS:OF:SUGH POLIGIES, LIMITSSHOWN MAY HAVE ‘BEEN REDUCED, BY PAID GLAIVS.

iy TYPEIOF INSURANCE. - [iner {wud POLIGY NUMBER STy (BB Ten | umgs
EN'EB'AL DABILITY | : : EACH “OCEURRENCE s 5 OOOLOOO -
1 | comMerciA cENERAL LABITY 1] : i W (Ea‘ongr?éﬁéer 5

1 1. XJ CLAWSHUADE: D -06CUR L 1 ' | MED ERF Ay one persor) i% )

A | X|Lawyers Prof Lidb | BO146EDUSALIE04839 [11/1/1811/1/19 PERSQNAL&ADVINJUR’)’ 5 Ry
j (Primary). 111 j ‘ " GENERAL AceRecATE, |w 5,000,000 |
GEN‘L AGGREGATE LIMIT APFLIES: PERi | ! ‘ | PRODUCTS - COMPIOPAGE '8,

sowor[ 8% [ ioo i , i . 1€
:\_U_‘ITOMOBILELIABILITY ’ ‘ T - B T o Emmm\um .
. LANYAUTO i [ BADILY:INJURY {Per.pefson): | §
|| Atk SyNED [ JEWEQULED- | . I | BODILY.INJURY- (Pér accident)] 5
|| viikep Aimas | RISTIE%WED | ' {Por actident ¥
A i ' 1§
: UMBRELLA-LIAB | | ogguR ' i, g 154 79 74 6l 3 24 74.6) EACH DCCURRENCE i 3,000,000
B —_f EXCESS JLiAg! X | cLams:maDe] Q"PLQ'37'566"1 ::1';‘/1'"/:]*8. 1a/1/a 7| AGGREGATE lg 3,000,000
pep | | RETENTION'S - ‘ : ‘ ) _ 1
%%ﬁ%ﬁo%%gegiﬂm j : .' ]TORYLIMITS‘ R
e L, | Ecutmon [y
mm.xoqmnm N | ; E.L, DISEASE: EA EMPLOYEES . . .
Dséas%R?g%"Igﬁ gF OPERATIONS: BElow: D D S R N P . . B DlsEASE pPOLle Lamn‘ '§ '
DESLRIPTIGN or-‘ OPERATIONS n.dsAnoNs IVEHIGLES (AfladiyACOR{ 101, Addltlbnal Rejftaris ‘Schédula, lfmure spaca is reptiired)

4Retroactmve Date: MNone (Full Prior Acts)
= $75,000 Per Claim,

bkl ¢ j cat:
1500 Maha.n Drive‘ Stifte 200, Tallahassee, FL 32308 )
110 East Broward Blvd.; Suite 1700; Ft. Lauderdale, FL 33301

CERTIFICATE: HOLDER. ) . . CANCELLATION .

SHOULD ANY OF ‘THE ABOVE DESCRIBED POLICIES BE CANCELLED BEFORE
THE EXPIRATION ‘DATE THEREOF, NOTICE W|LL BE DELIVERED. IN
ACCORDANCE WITH THE, POLIGY PRDVIS[ONS

"AUTHORIZED REPRESENTATIVE

ACORDZ5 (2010/05) The-ACORD- name and' logo, are registered marks. .Of.ACORD







— ‘ NABOGIB-01 JuLl
DATE (MMIDD/YYYY)

—
ACORD ~ CERTIFICATE OF LIABILITY INSURANCE /1512015

F;THIS CERTIFICATE IS ISSUED AS A MATTER OF INFORMATION ONLY AND CONFERS NO RIGHTS UPON THE CERTIFICATE HOLDER. THIS
CERTIFICATE DOES NOT AFFIRMATIVELY OR NEGATIVELY AMEND, EXTEND OR ALTER THE COVERAGE AFFORDED BY THE POLICIES
BELOW. THIS CERTIFICATE OF INSURANCE DOES NOT CONSTITUTE A CONTRACT BETWEEN THE ISSUING INSURER(S), AUTHORIZED
REPRESENTATIVE OR PRODUCER, AND THE CERTIFICATE HOLDER.

IMPORTANT: If the certificate holder Is an ADDITIONAL INSURED, the policy(ies) must have ADDITIONAL INSURED provisions or be endorsed.
If SUBROGATION IS WAIVED, subject fo the terms and conditions of the policy, certain policles may require an endorsement. A statement on
this certificate does not confer rights to the certificate holder in leu of such endorsement(s).

PRODUCER SoNgacT )

Earl Bacon Agency, Inc. PHONE R FAX = .

Post Office Box 12039 [ATG,No, Ext (850) 878-2121 _ | 8% no:(850) 878-2128

Tallahassee, FL. 32317 ADDRESS:

INSURER(S) AFFORDING COVERAGE NAIC #
msurer A:West American Insurance Company 44393
INSURED : insurer B : Ohio Casualty Insurance Company 24074
Nabors, Glblin & INSURER ¢ : Zenith Insurance Company 13269
Nickerson, P.A.
P.O. Box 11008 INSURER D :
Tallahassee, FL 32302 INSURER E ¢
. INSURER F :
COVERAGES CERTIFICATE NUMBER: REVISION NUMBER:

THIS IS TO CERTIFY THAT THE POLICIES OF INSURANCE LISTED , BELOW HAVE BEEN ISSUED TO THE INSURED NAMED ABOVE FOR THE POLICY PERIOD
INDICATED. NOTWITHSTANDING ANY REQUIREMENT, TERM OR CONDITION OF ANY CONTRACT OR OTHER DOCUMENT WiTH RESPECT TO WHICH THIS
CERTIFICATE MAY BE ISSUED OR MAY PERTAIN, THE INSURANGCE AFFORDED BY THE POLICIES DESCRIBED HEREIN IS SUBJECT TO ALL THE TERMS,
EXGLUSIONS AND CONDITIONS OF SUCH POLICIES, LIMITS SHOWN MAY HAVE BEEN REDUCED BY PAID CLAIMS,

iy TYPE OF INSURANCE D W, POLICY NUMBER BN | DO LT
A | X | coMMERCIAL GENERAL LIABILITY EACH OCCURRENGE 3 1,000,000
| oramsmane [ X] occur x| |BKwss2s1s54 01/28/2018 | 01/28/2019 | SAYARETORENTED ™' 1,000,000
MED EXP (Any one person) 3 15,000
_:] PERSONAL & ADV INJURY | §
| GEN'L AGGREGATE LIMIT APPLIES PER; GENERAL AGGREGATE $ 2,000,000
|| POLICY T2 Loc PRODUCTS - COMP/OP AGG | $ 2,000,000
OTHER: ‘ EMPLOYEE BENAG |, 7,000,000
A | AUTOMOBILE LIABILITY %OME%E%S'NGLE LIMIT N 1,000,000
ANY AUTO | BAW58291554 01/28/2018 | 01/28/2019 | popiLY INJURY (Perperson) | §
| OWNED - SCHEDULED i .
|| AUTOS onLY AUTOS : BODILY INJURY (Per accident)| §
X PROPERTY DANAGE
l_ ﬁbRT%DS ONLY %81”0%\%'\‘ Lg er accident $
$
B | X |umsretiauae | X[ occur ' EAGH OCCURRENCE $ 5,000,000
EXCESS LIAB CLAIMS-MADE US058291554 01/28/2018] 01/28/2019 AGGREGATE 3
Joeo | X [retenmions 10,000 Aggdregate s 5,000,000
PER OTH
ClnrgmsaEnsmey X[ e | T8
ANY PROPRIETOR/PARTNER/EXECUTIVE . [£B30151630 01/28/2018 | 01/28/2018 | .| -\ 41 acoment s 1,000,000
QEFICERIMEMBER EXCLUDED? - NI/A| - ’ 1,000,000
{Mandatory In NH) . EL. DISEASE - EA EMPLOYEE] § -1,000,
If yes, describe under 1,000 000
DESCRIPTION OF OPERATIONS below . E.L. DISEASE - POLICY LiMIT | $ ebeindd

DESCRIPTION OF OPERATIONS / LOCATIONS / VEHICLES {AGORD 101, Additional Remarks Schedule, may be attached if more space Is raquired)
REF: Contract #10-5470
Collier Gounty is an additional insured with respects to the general Liability per written contract,

CERTIFICATE HOLDER CANCELLATION

SHOULD ANY OF THE ABOVE DESCRIBED POLICIES BE CANCELLED BEFORE
THE EXPIRATION DATE THEREOF, NOTICE WILL BE DELIVERED IN
ACCORDANCE WITH THE POLICY PROVISIONS.

AUTHORIZED Rf;ass?'rinvs
ACORD 25 (2016/03) : © 1988-2015 ACORD CORPORATION. Alj rights reserved.
The ACORD name and logo are registered marks of ACORD








STATEMENT OF CHIEF FINANCIAL OFFICER

I am providing this statement with respect to Request for Proposals P-38-18, dated
August 2019. Nabors, Giblin & Nickerson, P.A. is a law firm and professional association. It
has no assets to speak of, other than accounts receivable and equipment and other personal
property used in connection with its law practice. It has no debt other than periodic short-
term equipment loans and a cash-flow line of credit from Capital City Bank (the balance of
which is currently zero). As such, the firm's debt to asset ratio is and has always been
extremely low. The firm, as a professional association, distributes substantially all of its
generated income to its shareholders on an annual basis, with little or no retained earnings.

Bank references and account status are available upon request.
Respectfully submitted,

Qm.(_‘“],ﬂt_.(,(,\ J lf}“\(__',\kl,,z.[f\__-f)_-'\,fk«_ Y,

Angelia Matherne
Chief Financial Officer

fVabors, Giblin & Nickerson, P.A. G-1
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Mark Mustian Lawyer Profile

Nabors Giblin & Nickerson PA
1500 Mahan Drive, Suite 200

Tallahassee, FL 32308

County: Out Of State

Country: United States

0 (T) (850) 224-4070

[1 (F) (850) 222-2198

0 mmustian@ngn-tally.commmustian@ngn-tally.com
00 Download Vcard

[J Eastern Standard Time

State Licensed

State of Admission: GA
Date of Admission: Nov 10,1983

Profile Blog Publications

Inactive Member in Good Standing
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Detail by Entity Name

DivisioN oF CORPORATIONS

H DIvISION of
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e, an official State of Florida website

Department of State / Division of Corporations / Search Records / Detail By Document Number /
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Events Name History
Detail by Entity Name

Florida Profit Corporation
NABORS, GIBLIN & NICKERSON, P.A.

Filing Information

Document Number H14977
FEI/EIN Number 59-2427540
Date Filed 08/02/1984
State FL

Status ACTIVE

Last Event AMENDMENT
Event Date Filed 03/11/1998
Event Effective Date NONE

Principal Address

1500 MAHAN DRIVE
200
TALLAHASSEE, FL 32308

Changed: 01/08/2001

Mailing Address

P.0. BOX 11008
TALLAHASSEE, FL 32302-1008

Changed: 01/08/2001

Registered Agent Name & Address

STEWART, GREGORY T
1500 MAHAN DR., #200

file:///G|/RFPs/City%200f%20Jacksonville%20-%20BC%20-%208.28.19/Appendices/NGN%20-%20Division%200f%20Corporations.htm[8/22/2019 12:20:23 PM]







Detail by Entity Name

TALLAHASSEE, FL 32308
Name Changed: 03/29/1990

Address Changed: 01/28/2003
Officer/Director Detail

Name & Address

Title SVP

MILLER, STEVEN E

P.O. BOX 11008
TALLAHASSEE, FL 32302-1008
Title S

STEWART, GREGORY T

P.O. BOX 11008
TALLAHASSEE, FL 32302-1008
Title VP

MUSTIAN, MARK T

P.O. BOX 11008
TALLAHASSEE, FL 32302-1008
Title P

GIBLIN, THOMAS L

P.O0. BOX 11008
TALLAHASSEE, FL 32302-1008

Annual Reports

Report Year Filed Date
2017 04/27/2017
2018 04/05/2018
2019 04/16/2019

Document Images

04/16/2019 -- ANNUAL REPORT View image in PDF format l
4/05/2015 - ANNUAL REPORT  View image in PDF format |
04/27/2017 -- ANNUAL REPORT View image in PDF format |
05/03/2016 -- ANNUAL REPORT> V|eW|mage mPDF fo}n;at” i
04/30/2015 -- ANNUAL REPORT & VleW|mage|n PDFVfomrrhat !
[
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From: Hodges. Lawsikia

To: Jackson, Brenda; Mervin, Kendra

Subject: CM DeFoor Memo re JEA ITN Termination.pdf
Date: Tuesday, December 03, 2019 5:24:15 PM
Attachments: CM DeFoor Memo re JEA ITN Termination.pdf

ATT00001.txt

As promised, see the attached.

Lawsikia
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OFFICE OF GENERAL COUNSEL
CITY OF JACKSONVILLE

117 WEST DUVAL STREET
SUITE 480

JACKSONVILLE, FL 32202
PHONE: (904) 255-5100

MEMORANDUM

TO: Honorable Council Member Randy DeFoor
CC: Jason R. Gabriel, General Counsel

FROM: Lawsikia J. Hodges, Deputy General Counsel, Government Operation

RE: Invitation to Negotiate #129-19 for Strategic Alternatives;
Termination by JEA
DATE: November 25, 2019

I. Background.

On August 2, 2019, JEA issued JEA Invitation to Negotiate #129-19 for Strategic
Alternatives' (the “ITN™) pursuant to the authority contained in Article 21 of the City Charter
(the “City Charter”), the JEA Procurement Code, the JEA Procurement Code Operational
Procedures (the “Operational Procedures’), and Resolution 2019-07.

II. Questions Asked.
In light of the above, you have asked:

A. May JEA suspend or terminate the ITN?

B. If so, what actions are necessary for JEA to suspend or terminate the ITN?
III.  Short Answers.

A. Yes, pursuant to the express ITN terms, JEA may suspend or terminate the ITN,
subject to the wide discretion afforded public agencies as described below.

B. JEA, acting through its board, may definitively suspend or terminate the ITN by
formal board action at a duly noticed public meeting.

! The ITN is available at jea.com/strategicalternatives.







IV. Analysis.

A. The ITN is governed by the City Charter, Section 3-110 of the JEA Procurement
Code, Section 2.3 of the Operational Procedures, Resolution 2019-07, and the express terms and
conditions of the ITN. Florida courts have long held that a public agency has wide discretion
~ regarding a competitive solicitation, and any decision related to such competitive solicitation,
when based on an honest exercise of discretion by a public agency, will not be overturned by a
court even if it may appear erroneous and even if reasonable persons may disagree with the
agency’s decision.” Here, Section 3.3.8(C)(2) of the ITN expressly provides:

JEA reserves the right to cancel, postpone, modify, reissue, and/or
amend this ITN at its discretion.

In the procurement context, the terms “cancel” and “postpone” are synonymous with the terms
“terminate” and “suspend”.’ JEA, as a public agency, has wide discretion regarding its
competitive solicitations. Accordingly, JEA may terminate or suspend (i.e., cancel or postpone)
the ITN as long as JEA’s decision to do so is an honest exercise of JEA’s discretion (i.e., such
decision is not fraudulent, arbitrary, illegal or dishonest).4

B. Under Resolution 2019-07, the JEA Board delegated and authorized its Chief
Executive Officer and Managing Director (“CEO”) to pursue “Scenario 3: the non-traditional
utility response”. The board’s delegation in Resolution 2019-07 permitted the CEO to issue the
ITN, subject to certain terms and conditions. JEA is governed by Robert’s Rules, and as a public
body its decision-making requires formal action (i.e., formal motions)’. A quorum of four (4)
JEA members is required to be present at a board meeting to transact business, and four (4)
affirmative votes are required to decide all motions before the board.® Thus, JEA, acting through
its board, may definitively suspend or terminate the ITN (i.e., postpone or cancel), or otherwise
restrict or rescind the authorizations granted to the CEO in Resolution 2019-07, by an affirmative
vote of four members at a duly publicly noticed board meeting at any time prior to the board’s
contract award.’

2 See Liberty County v. Baxter’s Asphalt & Concrete, Inc., 421 So.2d 505 (Fla. 1982); AT&T Corp. v. State, Dept. of
Management Services, 201 So.3d 852 (Fla. 1¥ DCA 2016).

3 “Cancel” means to decide not to conduct or perform; “terminate” means to bring to an end; “suspend” means to cause to stop
temporarily; and “postpone” means to put off to a later time. See Meriam-Webster Dictionary.

* See Gulf Real Properties v. Dept. of Health and Rehab Services, (Fla. 1* DCA 1997) (holding that in order for a court to
overturn an agency’s decision to reject all bids and terminate the solicitation, a bidder must show that the agency acted
“fraudulently, arbitrarily, illegally, or dishonestly” in the agency’s decision).

® See JEA Bylaws; Robert’s Rules.

® See Section 4.5.1 of JEA Board Policy Manual.

7 Note that the CEO may also terminate or postpone the ITN at any time prior to the board’s contract award; however, the CEO
would not be prevented from pursuing or reissuing the ITN at a later date under the authority granted the CEO in Resolution
2019-07; See Roberts Rules regarding the motion to rescind.













Sent from my iPhone





From: Rhode. Lynne C. (City of Jacksonville)

To: Hodges. Lawsikia

Subject: DRAFT OGC MEMO

Date: Tuesday, August 20, 2019 8:36:28 AM

Attachments: Memorandum re Application of Prohibition on Ex Parte Communications.docx
Importance: High

EXTERNAL EMAIL: This email originated from a non-COJ email address. Do not click any links or
open any attachments unless you trust the sender and know the content is safe.

Please see attached and let me know if you have questions.

Florida has a very broad Public Records Law. Virtually all written communications to or from
State and Local Officials and employees are public records available to the public and media
upon request. Any email sent to or from JEA’s system may be considered a public record and
subject to disclosure under Florida’s Public Records Laws. Any information deemed
confidential and exempt from Florida’s Public Records Laws should be clearly marked. Under
Florida law, e-mail addresses are public records. If you do not want your e-mail address
released in response to a public-records request, do not send electronic mail to this entity.
Instead, contact JEA by phone or in writing.
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Memorandum


CLIENT-MATTER NUMBER


123214-0101


			TO:


			Lynne C. Rhode





			





			FROM:


			Robert H. Hosay
Benjamin J. Grossman

















			DATE:


			August 19, 2019








			RE:


			Application of Prohibition on Ex Parte Communications














	You have asked us to advise regarding the applicability of the prohibition on Ex Parte Communications, which is in place during the conduct of Invitation to Negotiate (“ITN”) #127-19, entitled “Strategic Alternatives,” to members of the City of Jacksonville City Council (the “Council”).  In short, we conclude that there is a strong basis to read the prohibition on ex parte communications as applying to members of the Council, and that the City of Jacksonville and the Council would best serve the public purposes underlying the prohibition on ex parte communications by abiding by the communication limits contained within JEA’s purchasing policies.


Analysis:


	On Friday, August 2, 2019, JEA released ITN #127-19, entitled “Strategic Alternatives.”  The release of the ITN caused a prohibition on ex parte communications between potential bidders and JEA and its representatives (commonly referred to as a “cone of silence”) to take effect.  This prohibition is described in more detail in Section 1-110 of the JEA Procurement Code.  As the Procurement Code states, “adherence to procedures that ensure fairness is essential to the maintenance of public confidence in the value and soundness of the important process,” and ex parte communications have the potential to deny fair, open, and impartial consideration to companies that may submit a response to the ITN.  To ensure that this procurement is conducted in a fair, open, and impartial manner, communications by JEA or its members, employees, agents, or representatives directly to or that may reach individual potential bidders (including their employees, agents, or representatives) that are not done in a systematic manner as part of the official procurement process are strictly prohibited between the time of the ITN’s release and the award of a contract resulting from the ITN.


	“Ex Parte Communication” is defined by the JEA Procurement Code as meaning “any oral or written communication relative to a Solicitation, evaluation, Award or Contract controversy that occurs outside of an advertised public meeting pursuant to Section 286.011, F.S.”  The JEA Procurement Code, in turn, sets forth a prohibition on Ex Parte Communication, subject to a few narrow exceptions, at Section 1-110.  This provision of the Procurement Code provides, in relevant part, as follows:


(1) Policy. Ex Parte Communication denies any Company submitting a bid or proposal fair, open and impartial consideration. Adherence to procedures that ensure fairness is essential to the maintenance of public confidence in the value and soundness of the important process of public Procurement. Therefore, any Ex Parte Communication between a Company (or its employees, agents or representatives) and JEA (its members, Employees, agents, or representatives, other than the Chief Procurement Officer or Designee or JEA’s legal counsel) is strictly prohibited.


(2) Periods. Ex Parte Communication is prohibited during the following periods:


(a) from the advertisement of a Solicitation through the award of a Contract; and


(b) from the initiation of a protest of an Award or Contract through resolution of such protest.


While there are certain limited exceptions to the prohibition on ex parte communications, each of these exceptions relate to formal activities conducted by JEA as part of the procurement or protest process (such as pre-bid meetings, site visits, negotiation sessions, meetings of the Awards Committee, or formal communications as part of the protest process), communications between a current-JEA contractor and JEA staff relating to work currently in process and unrelated to the procurement, or questions directed to the designated procurement point of contact identified in the solicitation documents.


As a practical matter, this prohibition on ex parte communications means that, from the time of the ITN’s release to the point at which an award is made, no conversations or communications relating to the ITN should occur between potential bidders and JEA employees, agents, or representatives other than communications between potential bidders and the Designated Procurement Representatives identified in the ITN (John McCarthy and Jenny McCollum) or communications at meetings formally scheduled by JEA as part of the procurement process. 


This provision is analogous to the state-level cone of silence contained within section 287.057(23), Florida Statutes.  The current state-level cone of silence requires each solicitation issued by an agency subject to chapter 287 to include the following statement:


Respondents to this solicitation or persons acting on their behalf may not contact, between the release of the solicitation and the end of the 72-hour period following the agency posting the notice of intended award, excluding Saturdays, Sundays, and state holidays, any employee or officer of the executive or legislative branch concerning any aspect of this solicitation, except in writing to the procurement officer or as provided in the solicitation documents. Violation of this provision may be grounds for rejecting a response.


§ 287.057(23), Fla. Stat.  This provision was adopted into law by the Florida Legislature in 2006 as section 1 of Chapter 2006-224, Laws of Florida, and was intended to formalize the prohibition on contact between vendors and any employee of the State relating to an on-going procurement.  Senate Staff Analysis and Economic Impact Statement, CS/CS/SB 2518 (Fla. S. Ways and Means Comm. Apr. 4, 2006) at pp. 7-8.  Prior to adoption of this provision, state agencies were required to include in each procurement a form developed by the Department of Management Services that provided, in part, that “Respondents shall not contact any other employee of the Buyer or the State for information with respect to this solicitation.”  Id.  These provisions are intended to serve two purposes: first, to ensure that no vendor is placed at an informational disadvantage while the procurement is ongoing and, second, to prohibit vendors from making contact during the pendency of a procurement “in an attempt to influence the decision makers.”  Cubic Transp. Sys., Inc. v. Dep’t of Transp., 2014 Fla. Div. Adm. Hear. LEXIS 468 at **70-71, Case No. 14-2322BID (Fla. Div. of Adm. Hear. Sept. 4, 2014).  As these analogous provisions make clear, the prohibition is intended not only to prevent inappropriate contact with employees of the procuring agency itself, but likewise with any person that could have influence or appear to have influence, in either the executive or legislative branch, who a bidder may contact in an attempt to improperly influence the procurement process.  Similarly here, JEA’s prohibition on ex parte communications extends not only to JEA itself, but also to representatives or agents of JEA, including the Council (Jacksonville’s “legislative branch”) and the mayor (Jacksonville’s “executive branch“).


As the policy portion of Section 1-110 of the Procurement Code recognizes, the prohibition on ex parte communications is necessary because “adherence to procedures that ensure fairness is essential to the maintenance of public confidence in the value and soundness of the important process,” and ex parte communications have the potential to deny fair, open, and impartial consideration to companies that may submit a response to the ITN.  The Florida Supreme Court long ago held that the purpose of public bidding laws is to:


protect the public against collusive contracts; to secure fair competition upon equal terms to all bidders; to remove not only collusion but temptation for collusion and opportunity for gain at public expense; to close all avenues to favoritism and fraud in its various forms; to secure the best values for the [public body] at the lowest possible expense, and to afford an equal advantage to all desiring to do business with the [public body], by affording an opportunity for an exact comparison of bids.


Wester v. Belote, 138 So. 721, 723-24 (Fla. 1931).  These objectives have been interpreted to mean that the acts prohibited during a public procurement as contrary to competition “include those which: (a) create the appearance of and opportunity for favoritism; (b) erode public confidence that contracts are awarded equitably and economically; (c) cause the procurement process to be genuinely unfair or unreasonably exclusive; or (d) are unethical, dishonest, illegal, or fraudulent.”  CTS America v. Dep’t of Highway Safety and Motor Vehicles, 2011 Fla. Div. Adm. Hear. LEXIS 264 at **61-62, Case No. 11-3372BID (Fla. Div. of Adm. Hear. Oct. 19, 2011).  That a prohibited contact may not actually have the effect of corrupting the process or providing an informational advantage is not relevant to the prohibition: the simple potential of prohibited contact to have such an effect, or the appearance of impropriety that may result from prohibited contact, are themselves to be avoided.  See, e.g., Roam Secure, Inc. v. Div. of Emergency Mgmt., 2008 Fla. Div. Adm. Hear. LEXIS 218 at **23-24, Case No. 07-5454BID (Fla. Div. of Adm. Hear. Apr. 23, 2008) (“Roam argues that its communications to DEM during the no-contact period were harmless since DEM chose NTI’s proposal over Roam’s proposal. Notably, the success or lack thereof of a prohibited communication is not what makes it unlawful. Mr. Tiene chose to both call and email Mr. Hagan with unsolicited information during the no-contact period. Roam, thus, should have been disqualified from participation in the RFP process.”).


Because of these important purposes, competitive bidding laws such as JEA’s prohibition on ex parte communications must always receive a construction that ensures these objectives are met and that the laws are not circumvented.  Wester, 138 So. at 724.  As the Florida Supreme Court again explained:


Insofar as they thus serve the object of protecting the public against collusive contracts and prevent favoritism toward contractors by public officials, and tend to secure fair competition upon equal terms to all bidders, they remove temptation on the part of public officers to seek private gain at the taxpayers’ expense, are of highly remedial character, and should receive a construction always, which will fully effectuate and advance their true intent and purpose and which will avoid the likelihood of same being circumvented, evaded or defeated.


Id.


Consistent with the public policy articulated by the Florida Supreme Court in the Wester decision, the prohibition on ex parte communications contained within JEA’s Procurement Code should be given a broad construction that effectuates its purpose of preventing both anticompetitive conduct and attempts to influence the process directly or indirectly, or the appearance of or opportunity for such actions.  Thus, to the degree that there is any question as to whether the provision applies to members of the Council, this question should be resolved in favor of finding that the provisions apply to ensure that the purposes of the prohibition are served and impropriety, or the appearance thereof, are avoided such that public confidence in the procurement process is not eroded.  


[bookmark: _GoBack]Under this analysis, it appears clear in this context that members of the Council (including their staff and agents) should be considered representatives or agents of JEA who are subject to the prohibition on ex parte communications contained in Section 1-110 of the Procurement Code.  One Florida appellate court has analyzed the meaning of the word “representative” as follows: 


Black’s Law Dictionary 1302 (6th ed. 1990), defines “representative” as “[a] person or thing that represents, or stands for, a number or class of persons or things, or is equivalent to, another person or thing.” Black’s Law Dictionary recognizes that when one represents another in a special capacity as an agent, the term “representative” may be interchangeable with the term “agent.” However . . . the terms “agent” and “representative” are not synonymous.


Breed Techs. v. AlliedSignal, Inc., 861 So. 2d 1227, 1232 (Fla. 2d DCA 2003) (analyzing meaning of terms “representative” and “agent” for purposes of venue statutes). Given that the Council will be asked to play a role in and approve any transaction that may result from the ITN, see § 21.04(p), Charter of the City of Jacksonville, Florida, has approval authority over the JEA budget, see id. at § 21.07(b), and expressly has legislative authority over JEA as provided in section 21.11 of the City Charter, it would be difficult to argue that the Council does not “represent” or “stand for” JEA, at least in some respects, with respect to the ITN.  Further, to the degree that a Councilmember attempted to exert influence over the JEA solicitation process, or held him or herself out as having the ability to influence the process, such actions would certainly appear to confirm that such Councilmember is a “representative” of JEA with respect to the process.  Moreover, particularly in light of the well-established public policy in favor of fair and open procurements, as well as the clear purpose of the prohibition on ex parte communications to prohibit attempts to influence the procurement process and eliminate potential unfair advantages, it appears clear that, as a matter of policy, the Council and its members should ensure that their actions are consistent with this policy and purpose. As a result, Council members are prohibited from communicating with any potential bidders or their employees, agents, or representatives.


[bookmark: bkTaxAdvice]In addition to the provisions of the JEA Procurement Code, Florida law also contains provisions that are relevant to this analysis.  Specifically, section 838.22, Florida Statutes, the bid tampering statute, makes it unlawful for any public servant to knowingly and intentionally attempt to influence a competitive government procurement.  This statute provides in relevant part that:


It is unlawful for a public servant . . . to knowingly and intentionally influence or attempt to influence the competitive solicitation undertaken by any governmental entity for the procurement of commodities or services, by:


(a) Disclosing, except as authorized by law, material information concerning a vendor’s response, any evaluation results, or other aspects of the competitive solicitation when such information is not publicly disclosed.


§ 838.22(1), Fla. Stat. (emphasis added).  It is important to note that this prohibition, by its express terms, does not only prohibit a public servant from attempting to influence a competitive procurement by the entity for which he or she works, but instead prohibits attempts to influence solicitations “undertaken by any governmental entity.”  Id. (emphasis added).  Thus, even if one were to assume for the sake of argument that members of the Council were not encompassed within the terms of the prohibition on ex parte communications contained within the JEA Procurement Code, section 838.22, Florida Statutes, would still serve to limit their ability to disclose non-public information relating to the procurement.  The bid tampering statute is a criminal statute and imposes substantial penalties, providing that a violation of its terms constitutes a felony of the second degree. § 838.22(5), Fla. Stat.








Conclusion:


In short, the prohibition on ex parte communications or “cone of silence” applies to the Council because the City and Council are or may appear to be “members, [e]mployees, agents, or representatives” of JEA.  While the cone of silence does not prevent or preclude the Council from conducting the City of Jacksonville’s business in its ordinary course, it does prohibit communications between members of the Council and potential bidders or their employees, agents, and representatives.  In addition, Council members should be aware of the provisions of section 838.22 and ensure that they do not take actions that could be interpreted as an attempt to influence the competitive solicitation undertaken by JEA through the disclosure of non-public information relating to the solicitation.


The Strategic Alternatives ITN is an important, time-consuming, and costly procurement that is currently being undertaken by JEA and is subject to a prohibition on ex parte communications.  It would be prudent to take every reasonable precaution in order to mitigate any risk to the process.  Thus, if there are Council duties or work that could potentially implicate JEA or the Strategic Alternatives ITN, we would recommend that the Council mitigate risk where it is possible to do so by deferring the activity until the expiration of the prohibition on ex parte communications and seeking advice from counsel.





***


Notwithstanding the analysis set forth above, it should be expressly noted that our analysis does not constitute a guaranty or a defense to a contrary decision which may later be rendered by appropriate authorities, which have broad discretion to interpret and apply the applicable laws, or by a court construing the same laws. This analysis is limited to the laws of Florida in effect on this date, and we have not analyzed the laws of any other jurisdiction. This analysis is intended to apply only to those facts and circumstances that exist and have been brought to our attention as of the date of this memorandum, and we assume no obligation or responsibility to update or supplement this analysis to reflect any facts or circumstances that may come to our attention after that date or any changes in laws that may occur or have occurred this date, or to inform you of any change in circumstances occurring after the date of this memorandum that would alter this analysis.





This analysis is being provided solely for your benefit and is limited to the matters expressly described or adopted by reference in this memorandum, and no conclusions may be inferred or implied beyond the matters expressly stated in this memorandum. This analysis may not be used or relied upon for any other purpose or by any other party without our prior written consent.
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From: Rhode. Lynne C. (City of Jacksonville)

To: Hodges. Lawsikia

Cc: Gabriel, Jason

Subject: DRAFT memo to CM Priestly Jackson
Date: Friday, October 04, 2019 5:08:33 PM
Attachments: memo re CM Qs.docx

EXTERNAL EMAIL: This email originated from a non-COJ email address. Do not click any links or
open any attachments unless you trust the sender and know the content is safe.

Hi Lawsikia,

Please see the attached draft for your review and edits and let me know if you have questions.
Have a nice weekend!

~ Lynne

Lynne C. Rhode

Vice President and Chief Legal Officer

21 West Church Street Jacksonville, FL 32202
Office: (904) 665-4115

Email: rhodlc@jea.com

Florida has a very broad Public Records Law. Virtually all written communications to or from
State and Local Officials and employees are public records available to the public and media
upon request. Any email sent to or from JEA’s system may be considered a public record and
subject to disclosure under Florida’s Public Records Laws. Any information deemed
confidential and exempt from Florida’s Public Records Laws should be clearly marked. Under
Florida law, e-mail addresses are public records. If you do not want your e-mail address
released in response to a public-records request, do not send electronic mail to this entity.
Instead, contact JEA by phone or in writing.




mailto:rhodlc@jea.com
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	MEMORANDUM





TO:		Honorable Council Member Brenda A. Priestly Jackson





CC:		


	


FROM:	 


 


RE:	





DATE:		











Questions Presented


1. You have asked what authority the City Council has with respect to the JEA exploring strategic alternatives that include possible sale of JEA’s assets through a public procurement process.





2. You have asked for additional guidance on what is meant by the “merits of the ITN 127-19 solicitation terms” with respect to public procurement communications restrictions on City Council members.


Short Answers


1. [bookmark: _GoBack]The JEA is an independent body politic governed by special Florida legislative act, Article 21 of the City Charter.  In accordance with Section 21.04(b), JEA has independent authority to sell its assets.  In the event such sale constitutes the transfer of any function or operation which comprises more than ten percent of the total utilities system, under Section 21.04(p) City Council has the authority to approve or not approve sending such sale to voter referendum.





2. City Council members, as potential JEA representatives with approval authority over an ITN 127-19 outcome, must refrain from discussion of non-public substantive considerations regarding the minimum requirements of the ITN 


Answer


Question 1.





Jacksonville’s independent agencies, including the JEA, were established by acts of the Florida Legislature and are named in Section 18.07 of the City Charter.  The City Charter proscribes certain structural, governance, budgetary, financial, and other rules applicable to the independent agencies where not otherwise in conflict with agency-specific rules.  


Article 21 of the City Charter, a special act of the Florida Legislature, creates the JEA, defining its responsibilities, authority, and power.   JEA was created for the purpose of “acquiring, constructing, operating, financing, and otherwise having plenary authority with respect to electric, water, sewer, natural gas and such other utility systems as may be under its control now or in the future.”   City Charter § 21.01.  The express powers outlined by the JEA Charter include “implied powers necessary or incidental to carrying out the expressed powers and the expressed purposes for which JEA is created.”  City Charter § 21.05.  


The majority of JEA’s expressed powers are spelled out at Section 21.04 (“Powers”).  JEA may, under City Charter Section 21.04(b)(4), “sell, lease or otherwise transfer, with or without consideration,” any property, equipment, facilities or property rights “when in JEA’s discretion it is no longer needed or useful, or such sale, lease or transfer otherwise is in the best interest of JEA, all upon such terms and conditions as JEA shall by resolution fix and determine.”  Id.  JEA may not “transfer any function or operation which comprises more than ten percent of the total of the utilities system by sale, lease, or otherwise to any other utility, public or private [sic] without approval of the council,” City Charter § 21.04(p), and a referendum approving such ordinance, JACKSONVILLE, FL., ORD. 2018-142-E.   Hence, if and when the JEA were to decide to sell or otherwise transfer more than ten percent of the utility upon such terms set by resolution of the JEA Board, such sale ultimately would require the approval of City Council and subsequent referendum.[footnoteRef:1] [1:  We note that an express power of City Council under Article 21 is the ability to amend Article 21.  In particular, section 21.11 of the City Charter grants the City Council the authority, in accordance with the procedures outlined at that Section and consistent with its general Article 3 amendment power, to amend or repeal any portion of Article 21 by a two-thirds vote of the membership.  ] 






Question 2.





The purpose of public bidding is to “protect the public against collusive contracts; to secure fair competition upon equal terms to all bidders; to remove not only collusion but temptation for collusion and opportunity for gain at public expense; to close all avenues to favoritism and fraud in its various forms; to secure the best values for the [public body] at the lowest possible expense, and to afford an equal advantage to all desiring to do business with the [public body], by affording an opportunity for an exact comparison of bids.” Wester v. Belote, 138 So. 721 (Fla. 1931).  The JEA procurement code and state law contain important prohibitions on communications that may provide any vendors competitive advantage or otherwise harm the integrity of the competitive process.  Ex parte communications during the cone of silence period[footnoteRef:2] are strictly prohibited.  F.S. §287.057(23); JEA Procurement Code (1996), as amended, §1-110.  In addition, it is unlawful for any public servant to intentionally attempt to influence a competitive solicitation by disclosing (except as authorized by law) material information concerning the competitive solicitation when such information is not publicly disclosed.  F.S. § 838.22(1). [2:  The cone of silence period began with issuance of ITN 127-19 on August 2, 2019 and will end when the JEA Board makes a contract award and all bid protests, if any, have been resolved.] 



In order to assist City Council members with their obligation as potential JEA representatives in ITN 127-19 to comply with the communication restrictions of public procurement laws, this office prepared memoranda to City Council members dated August 27, 2019 and September 24, 2019.  In such memoranda, we offered practical guidelines for communications between members and other parties, including vendors/respondents, the public, and the media.  Such guidelines included a prohibition on member discussion of the merits of the ITN 127-19 solicitation terms.  You have asked for additional clarity as to what constitutes the merits of the ITN solicitation terms.  


The terms of ITN 127-19 are set forth within the solicitation document, available at jea.com/strategicalternatives, and reflect certain required terms (or “minimum requirements”) the JEA Board specified in order for any possible proposed strategic alternative to be considered viable (see JEA Board Resolution 2019-07 (July 23, 2019)).  Specifically, page 19 of ITN 127-19 provides those minimum requirements.  That information, as well as all information contained in ITN 127-19 and its addenda, is public and may readily be shared and referenced by City Council members.  Any discussion of the merits of such solicitation terms, however, by City Council members (as potential decisionmakers) may provide signals to various audiences, including vendors/respondents, that give certain parties competitive advantage and/or influence the ongoing competitive solicitation.  “Merits” is defined as “The elements or grounds of a claim or defense; the substantive considerations to be taken into account in deciding a case, as opposed to extraneous or technical points, esp. of procedure <trial on the merits>.”  MERITS, Black's Law Dictionary (11th ed. 2019).  Thus, City Council members should not communicate non-public substantive considerations regarding the minimum requirements, as such communications may benefit or harm certain vendors/respondents and/or provide material information that could influence the ongoing competitive solicitation.  


As with all public procurement processes, and as this Office has stressed in its memoranda to the City Council, whether a specific communication or action is permitted or prohibited by law and best government procurement practices will vary depending on the type and content of the communication in question.  When in doubt, please do not hesitate to seek further advice from this Office. 








Conclusion





I trust that this responds to your inquiry.  Should you have any questions or require additional information, please do not hesitate to contact us for further discussion.
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From: Brown. Cheryl

To: CITYC; CAUDIT; Gabriel, Jason; Sidman Martin, Margaret; Miller, Carla; Green, Lisa; Arnold, Charles; Clements
Jeff; Owens, Carol; Shemwell, Crystal; Matthews, Jessica

Subject: FW: 2019 Questions & Memos re: JEA - Office of General Counsel - Response Future JEA Request

Date: Tuesday, November 05, 2019 3:23:24 PM

Attachments: GC-#1310408-v3-Memo_re_CC Role re JEA JEA ITN__ Merits_of ITN (2).pdf

20190923 OGC Specialized_Legal_Counsel_Memo.pdf

GC-#1302575-v1-JEA ITN Cone of Silence Guidelines.pdf
GC-#1307056-v1-Memo_re_Ex_Parte_(a_k_a_Cone_of Silence) Guidelines: JEA_Invitation_to_Negotiate.pdf
Inquiry about JEA authority and Council Authority.msq

Council Members:

On Monday, November 4, 2019, during the Future of JEA Workshop, there was a request for memos
that were circulated regarding the 2019 Future of JEA, along with an e-mail response to Council
Member Priestly Jackson. Above attached are those documents as submitted by the Office of
General Counsel.

This information will be posted to the City of Jacksonville Future of JEA webpage.
Note: This correspondence is “ONE WAY” Communication — Please DO NOT RESPOND or REPLY ALL.

Direct all questions/inquiries to Cheryl L Brown at CLBrown@coj.net (904 255.5133) and Jeff
Clements at JEFFC@coj.net (904 255.5137)

%%?é

Dr. Cheryl L. Brown, Director
Jacksonville City Council

117 West Duval Street, Suite 425
Jacksonville, Florida 32202
CLBrown@coj.net

904.255.5133 (Office)
904.255.5230 (Fax)

«....The best antidote | know for worry is work. The best cure for weariness is
the challenge of helping someone who is even more tired. One of the great
ironies of life is this: He or she who serves almost always benefits more than he
or she who is served.”

— Gordon B. Hinckley

*** Please note that under Florida's very broad public records law, email communications to
and from city officials are subject to public disclosure. ***

From: Lahmeur, Merriane



mailto:/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP (FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=2944B26F72954BFF9E47E460EC17CD18-CLBROWN
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OFFICE OF GENERAL COUNSEL
CITY OF JACKSONVILLE

117 WEST DUVAL STREET
SUITE 480

JACKSONVILLE, FL 32202
PHONE: (904) 255-5100

MEMORANDUM
TO: Honorable Council Member Brenda A. Priestly Jackson
CC: Jason R. Gabriel, General Counsel
FROM: Lawsikia J. Hodges, Deputy General Counsel, Government Operations

Lynne Rhode, JEA Chief Legal Officer
Stephen M. Durden, Chief Assistant

RE: City Council’s Authority Regarding JEA and JEA Invitation to Negotiate
#129-19 for Strategic Alternatives; Clarification regarding meaning of the
phrase “merits of the ITN terms” as used in the Ex Parte Communications
(a/k/a Cone of Silence) Guidelines Memoranda

DATE: October 7, 2019

l. Background.

On August 2, 2019, JEA, an independent agency of the City of Jacksonville (“City”),
issued JEA Invitation to Negotiate #129-19 for Strategic Alternatives pursuant to JEA’s
Procurement Code (the “ITN”)." An “invitation to negotiate” is one of several competitive
government procurement methods.? Pursuant to Article 21, Section 21.09 of the City Charter,
JEA is not subject to the City’s Procurement Code (Chapter 126, Ordinance Code). Section
21.09 authorizes JEA to establish its own procurement code regarding contractual services.?
JEA’s Procurement Code was originally established in 1996, and JEA’s contractual services are
governed by its procurement code.

! The ITN is available at jea.com/strategicalternatives.

2 An “invitation to negotiate” is similar to another government procurement method referred to as a “request for proposal”. An
ITN typically consists of minimum requirements, a description of services, evaluated responses, multiple negotiation sessions and
a final contract award.

3 Section 21.09 provides as follows: “JEA shall not be subject to the provisions of Chapter 126, Ordinance Code of the City of

Jacksonville, as the same may be amended from time to time, however, JEA in entering into any contracts relating to the
construction, reconstruction, repair, operation or maintenance of the utilities system or the purchase of supplies, equipment,
machinery and materials for the utilities system or the contracting or otherwise purchasing for any advisory, professional or any
other services may establish such rules, regulations or procedures as it may deem desirable or necessary in connection
therewith.”







JEA approved issuing the ITN, subject to mandatory minimum requirements, for public
advertisement on July 23, 2019.* City Council did not pre-approve the ITN, or any of its terms,
prior to the ITN’s public advertisement on August 2, 2019. Additionally, JEA did not seek City
Council’s approval of the ITN, or any of its terms, prior to the ITN public advertisement.

After the ITN was issued, and pursuant to several council member requests, the Office of
General Counsel provided memoranda to City Council on September 24, 2019, and August 27,
2019 (the “ITN Memoranda”). The purpose of the ITN Memoranda was to provide City Council
with practical guidelines related to ex parte communications (a/k/a Cone of Silence) and other
communications during the Cone of Silence Period (as defined in the ITN Memoranda). These
guidelines permitted City Council during the Cone of Silence Period to discuss JEA, JEA
strategic alternatives, and JEA’s future so long as such discussions did not lead to discussions
regarding the “merits of the ITN terms.”

In light of the above background, you have asked the following questions.

1. Questions Asked.

A. What authority does the City Council have with respect to JEA and the ITN?
B. What does the phrase “merits of the ITN terms” mean as used in the ITN Memoranda?

1. Short Answers.

A. JEA is an independent agency of the City governed by Article 21 of the Charter. In
accordance with Section 21.04, JEA is authorized to sell its assets; however, if JEA sells
more than ten percent (10%) of its assets, such sale would require City Council approval
and subsequent voter referendum.

In regards to the ITN, City Council has the ultimate authority to approve or reject any
ITN contract award that includes a sale of more than ten percent (10%) of JEA’s assets.
However, City Council has no authority under the Charter to require the JEA Board to
perform or not perform an action regarding the ITN.

B. The phrase “merits of the ITN terms” as used in the ITN Memoranda, refers to any
discussions during the Cone of Silence Period regarding the worthiness, or pros and cons,
of essential ITN terms (i.e., minimum requirements, scope of services description, and
evaluation criteria). As noted in the ITN Memoranda, City Council (and the Mayor) is a
potential decision-maker in the ITN contract award. As public officials, council
members (and the Mayor) have the potential to influence the procurement competition
and outcome. As such, procurement and ethics laws expressly limit various

% See JEA Resolution 2019-07.







communications and actions by public officials and government employees during a
government procurement process.’

The above being said, City Council may engage in discussions, meetings, or workshops
to discuss JEA, JEA strategic alternatives, JEA’s future, or the ITN procedures, timelines
and components so long as such discussions, meetings, or workshops during the Cone of
Silence Period (as defined in the ITN Memoranda) do not lead to discussions regarding
the merits of essential ITN terms.

V. Analysis.

A The City’s independent agencies, including the JEA, were established by acts of
the Florida Legislature and are identified in Section 18.07 of the Charter. The City’s independent
agencies’ exists as separate body politic and corporates, having a corporate existence distinct and
separate from the City. Among other things, the City’s independent agencies can sue and be
sued, own property (personal and real) in its own name, and are generally authorized to operate
its business and enter into contracts without City Council approval®.

Article 21 of the Charter creates JEA and defines its responsibilities, authority, and
powers. JEA was created for the purpose of owning, operating, and managing utilities systems
(i.e., electric, water, sewer, natural gas, etc.). The majority of JEA’s express powers are set forth
in Section 21.04, and JEA’s implied powers are set forth in Section 21.05. Pursuant to Section
21.04, JEA may sell more than ten percent (10%) of its assets, subject to City Council approval
and subsequent voter referendum. Additionally, pursuant to Section 21.09, JEA is authorized to
establish its own procurement code, which JEA established in 1996.

Unlike with other independent agencies, City Council has a unique authority over JEA.
Namely, City Council, via supermajority vote, has the authority in its sole discretion to modify
all or a portion of JEA’s powers. Thus, City Council could eliminate JEA and have its duties
taken over by a newly created City department, if it desired to. Further, City Council could
modify JEA's relationship with the rest of the Consolidated Government by increasing or
decreasing JEA's required use of Central Services (e.g., require JEA to use the City’s
Procurement Division). However, City Council may not interfere with JEA's exercise of its
powers and duties, so long as Article 21 grants JEA particular powers and duties. In other
words, and oversimplified, the Charter grants to JEA, inter alia, the power to operate the City's
electric utility; thus, JEA, and only JEA, may operate such utility. Similarly, City Council may
not, consistent with the Charter, operate the City's electric utility, directly or indirectly.” So long

® See Section 112.313(6) and (8), Florida Statutes; Section 838.22(1), Florida Statutes; Chapter 602, Ordinance Code; JEA
Procurement Code.

® pursuant to the Charter, City Council must approve each independent agency’s budget. See Article 14 of the Charter. Each
independent agency has authority and powers as provided in each independent agency’s applicable City Charter provisions.

" Finally, while the Council may modify or repeal any or all of Article 21 by supermajority vote, the Council may not use an
amendment to Article 21 as a backdoor method of amending another provision of the Charter. For example, Section 3.01(e)(2) of
the Charter requires further approval by referendum of the electors for certain specified categories of the Charter such as matters
involving the Council Auditor. Consequently, the Council could not amend Article 21 in a manner that modified the Charter
powers and duties of the Council Auditor without the referendum required by such section of the Charter.







as JEA remains in the Charter as an independent agency, City Council and JEA must function
within their respective Charter spheres.

In regards to the ITN, City Council has the ultimate authority to approve or reject any
ITN contract award that includes a sale of more than ten percent (10%) of JEA’s assets. Because
JEA issued the ITN pursuant to its procurement code, City Council has no authority to require
JEA to perform or not perform an action regarding the ITN. Notwithstanding the foregoing, City
Council may engage in discussions, meetings, or workshops to discuss JEA, JEA strategic
alternatives, JEA’s future or the ITN procedures, timelines and components so long as such
discussions, meetings, or workshops during the Cone of Silence Period (as defined in the ITN
Memoranda) do not lead to discussions regarding the merits of essential ITN terms (i.e.,
minimum requirements, scope of services description, and evaluation criteria).

B. As previously discussed in the ITN Memoranda, the purpose of public bidding is
to ensure fair competition upon equal terms to all bidders.® Florida procurement and ethics laws
expressly limit various communications and actions by public officials and government
employees during a government procurement process.” In order to assist council members with
their obligation as potential decision-makers in the ITN, this Office provided practical guidelines
to City Council regarding communications between council members and other parties, including
vendors/respondents, the public, and the media, during the Cone of Silence Period. Under the
guidelines City Council was permitted to discuss JEA, JEA strategic alternatives, and JEA’s
future during the Cone of Silence Period so long as such discussions did not lead to discussions
regarding the “merits of the ITN terms.”

The phrase “merits of the ITN terms” as used in the ITN Memoranda refers to any
discussions during the Cone of Silence Period regarding the worthiness or pros and cons of
essential ITN terms (i.e., minimum requirements, scope of services description, and evaluation
criteria). Additionally, the term “merits” as used in this context means “the substantive
considerations to be taken into account” regarding the worthiness of essential ITN terms.*® In
light of this guidance, council members are discouraged from debating the importance of one
ITN minimum requirement versus another during the Cone of Silence Period. Such discussions
by City Council or individual council members during the Cone of Silence Period regarding the
merits of essential ITN terms may (directly or indirectly) improperly sway or influence the
procurement competition and process that bidders are currently participating in.

As discussed in the ITN Memoranda, whether a specific communication or action is
permitted or prohibited by law and best government procurement practices will vary depending
on the type and content of the communication or action in question. Ultimately, each public
official must exercise their professional judgment in engaging in various communications and

8 Wester v. Belote, 138 So. 721 (Fla. 1931).

® See Section 112.313(6) and (8), Florida Statutes; Section 838.22(1), Florida Statutes; Chapter 602, Ordinance Code; JEA
Procurement Code.

1% See Black Laws Dictionary.







actions regarding JEA ITN related matters. When in doubt, please do not hesitate to seek further
advice from this Office.

V. Conclusion.
We trust that this memorandum provides the legal guidance that you seek. Should you

have any questions or require additional information, please do not hesitate to contact us for
further discussion.









OFFICE OF GENERAL COUNSEL
CITY OF JACKSONVILLE

117 WEST DUVAL STREET
SUITE 480

JACKSONVILLE, FL 32202
PHONE: (904) 255-5050

LEGAL MEMORANDUM

TO: Honorable Council Members

FROM: Jason Gabriel, General Counsel

RE: Legislative Counsel & Specialized Legal Counsel
DATE: September 23, 2019

l. Background, History & Purpose

A request was made at a Special Council meeting held on September 16, 2019 seeking
direction from the Office of General Counsel with regard to engaging specialized outside counsel
to assist with JEA-related matters. This memo provides guidance with respect to that process.

The Council’s chief legal officer is the General Counsel, and any assistant general
counsel may be assigned to the Council by the General Counsel to counsel the Council.
Additionally, Section 7.01, Charter, provides that “the council may create an office of legislative
counsel within the legislative branch whose purpose shall be to advise and assist the council and
its committees and members in the achievement of a clear, faithful and coherent expression of
the legislative policies and to perform such other related duties for the council as the council may
direct.” This provision permits the City Council to create an office within the Consolidated
Government which works within, and is part of, the legislative branch.

According to the Charter, such an office would provide services similar to those currently
provided by the Office of General Counsel through Peggy Sidman and Paige Johnston (and
others). The position(s) would be housed, funded, budgeted and administered by the City
Council (under the Council President’s immediate supervision). In this format, the City Council
may hire the attorneys of its choice. Because of the narrow Charter authority granted to the
Legislative Counsel, such counsel would be required to coordinate with the Office of General
Counsel so as to assure the proper distribution of labor, allocation of resources and
understanding of the role. The Office of General Counsel would be willing to provide training to
such attorney(s) and remain in close cooperation and collaboration with such staff. The lawyers
within the Legislative Counsel’s Office must understand their labor would relate solely to
legislative prerogatives such as drafting legislation, providing procedural counsel, etc.
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Additionally, such lawyers would be prohibited from drafting contracts or items that involve
executive branch functions.

To be clear, City Council is not authorized to hire attorneys to provide adversaries to the
Office of General Counsel or to challenge a binding legal opinion. The Office of Legislative
Counsel would be bound by the binding legal authority of the General Counsel in the same
manner as the Council and any office or agency of the Consolidated Government. The Office of
Legislative Counsel would not be authorized to provide legal opinions or advice that run counter
to the opinions or advice of the General Counsel. Article 7 of the Charter ensures a single legal
voice for the Consolidated City, including the Council. Article 7 centralizes legal advice so as to
streamline government and eliminate intergovernmental litigation, as well as the need for the
taxpayer dollars that underwrite such internal fights.

The Council has previously experimented with having an Office of Legislative Counsel.
Shortly after creating that Office, the City Council, in 1987, recognized that the hiring of
Legislative Counsel carries with it complications and difficulties and eliminated the Office of
Legislative Counsel. At the time, the Council recognized that its legislative needs were most
efficiently met by lawyers from the Office of General Counsel providing those services. See
Ordinance 87-1150-614 where Council, in eliminating the Office of Legislative Counsel, set
forth several reasons for finding that it was not in the best interests of the City to have an Office
of Legislative Counsel, including the fact that it led to duplications in office expenditures as well
as problems in coordination and consultation between the Office of Legislative Counsel and
Office of General Counsel. Furthermore, the City Council determined that it was in the best
interests of the City that the legal staffs providing legal services to the Council “be united under
one consolidated office, the Office of General Counsel, in accordance with the original intent and
structure of the Consolidated Government.”

Should the Council seek to hire an attorney or firm on a special project basis, the hiring
of that attorney or firm would be subject to the requirements of the Charter which provide that
any outside counsel may be hired only upon finding of a need by the General Counsel. Section
7.01, Charter (“The General Counsel may authorize the City to engage outside private counsel
upon written certification by the General Counsel of its necessity, and such engagement shall be
in accordance with procedures set for the by the City Council.”) Should the Council seek
counsel other than as the Legislative Counsel, or an assistant to the Legislative Counsel, the
Council must coordinate the request for acquisition of such legal counsel through the General
Counsel. All legal service requests for the entire consolidated government for outside
engagement flow through the Office of General Counsel. Section 7.01, City Charter.

I1. Scope of Service, Budget, Selection & Engagement of Special Counsel

With respect to hiring specialized outside counsel regarding JEA questions, | recognize
the needs of the Council in this matter and the acquisition of such counsel may be justifiable in
accordance with the City Charter. As | recommended at the Special Meeting, the most optimal
and efficient method of handling these inquiries is to, as they arise, pose the question to the
Office of General Counsel. Our office would in turn either answer the question with in-house
expertise, or, if necessary, engage specialized outside counsel to address the matter. The other
option would be to engage specialized outside counsel to address the matters as they arise. The
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remainder of this memo addresses that process (i.e., the procedures related to engaging
specialized legal counsel for legislative-related purposes).

1. Scope of Service

First, the set of questions to be answered or slate of services desired should be
considered, articulated and drafted. In the instance of the potential recapitalization of all or a part
of the JEA, this could involve corporate, transactional, mergers and acquisition counsel
(“M&A”), particularly in the context of a governmental agency examining potential
privatization.

2. Budget

Based on the scope of services, anticipated rates, the longevity and complexity of the
project and other considerations, an anticipated budget is approximated and the appropriate
budget appropriation made. For example, an initial recommended budget for M&A counsel as
referenced here might be in the range of $250,000.00 to $500,000.00. The budget would be
revisited during the course of the engagement and when necessary amended or extended as
dictated by the scope of the project.

3. Selection of Counsel

As General Counsel, 1 would provide either a firm, or list of firms, that would be
optimally situated with the appropriate expertise to handle the quality, quantity and breadth of
services that is anticipated with the project scope. Council in turn would approve the firm, or set
of firms, for that specialized set of legislative-related legal work. This is accomplished via
legislation that includes an approved engagement letter as described in the next section.

4. Engagement of Counsel

Once the appropriate counsel is selected, an engagement letter is entered into, in a form
substantially similar to the one attached hereto as Exhibit A. The engagement letter is also where
approval by the General Counsel is made thereby satisfying the written certification required by
the Charter as to the necessity of the legal service. This engagement letter is typically included as
an exhibit to the considered legislation referred to above.

1. Conclusion

This memo addresses the process for obtaining and engaging a law firm to serve as
legislative counsel for a special project engagement involving legislative-related legal counsel on
a particular issue.

Please contact me with any questions or concerns.
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EXHIBIT A
ENGAGEMENT LETTER

Date

, Esquire

Firm Name:
Firm Address:

Email:

RE: Engagement of [Eirm_Name] for specialized legislative-related legal services
regarding

Dear Mr./Ms.

This letter is to confirm the engagement of [Firm Name] (the “Firm”) by the City of
Jacksonville, Office of General Counsel (“OGC”) on behalf of the City of Jacksonville (“City”)
for specialized legislative-related legal counsel related to . The Firm is being
retained to provide specialized legal services as outside counsel to the City Council. Specifically,
the Firm will provide the following scope of services to the City Council in close cooperation
and consultation with the City Council and the OGC.:

e Advise and counsel the City Council and OGC on
e Provide all other legal services as may be requested by the Council and OGC and
reasonably related to the matter described.

The first purpose of this letter is to confirm the Firm’s initial engagement as counsel and
to confirm certain information concerning fees and billing, and other terms that will govern our
relationship. You will be the Firm’s primary contact. As agreed, you are to provide legal
services to the City at the rate of $ .00 per hour. The rate for other attorneys and
paraprofessionals who may work on this matter and their respective rates are as follows:
. Secretarial time will not be billed. In the event that the Firm may, from time
to time, recommend that other attorneys and/or paralegals be enlisted to provide assistance on
these matters, you will notify OGC when that is recommended to obtain prior written approval
and agreement upon the hourly rate for each such person. It is anticipated that routine paralegal
and attorney support will be provided directly by OGC.

This engagement is limited to a “not-to-exceed” amount of $ .00, and is
governed by Section 108.505( ) of the City of Jacksonville Ordinance Code, in addition to
other provisions of the Ordinance Code. The Firm agrees to notify OGC when $ .00 of

the budget has been expended and recognizes that the not-to-exceed amount cannot be modified
without written amendments authorized in accordance with the Ordinance Code. No fees or costs
shall be billed to the City beyond the foregoing amount without a written amendment to this
engagement letter signed by the Firm and the General Counsel or his designee, and subject to the
required and authorized approvals as set forth in the Ordinance Code. All files created during
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your retention of the matters at hand are the property of the City. Upon the conclusion of the
matters, or upon a written request by the Council or OGC for their production, all such files shall
be returned.

The Firm will comply with the City’s travel reimbursement policy (including but not
limited to Chapter 106 (Budget and Accounting Code), Part 7 (Travel and Expense
Reimbursement). No travel costs exceeding the amounts allowed by such policy will be
reimbursed to the Firm. The Firm shall not charge for travel time to or from Jacksonville,
Florida. The Firm also agrees to charge the City the lowest amounts that it charges to other
governmental clients for administrative costs such as photocopying, faxing, delivery, etc.,
although it is contemplated that billing for such services should be minimal because such
services will normally be provided by the OGC.

Detailed monthly billings will be submitted by the 10th of each month to the City via
OGC, c/o Margaret M. Sidman, Managing Deputy General Counsel, at PSidman@coj.net and
hard copy to her attention at 117 W. Duval Street, Ste. 480, Jacksonville, FL 32202, along with
electronic copy to Cheryl L. Brown, Director/Council Secretary at CLBrown@coj.net, and
electronic copy to me at JGabriel@coj.net. The Firm shall also submit reasonably detailed
itemized bills to OGC in tenth-of-an-hour billing increments format, and shall break down the
tasks performed by each person involved, and will identify by initials or name each person who
performs the respective tasks to OGC. Payment will be remitted by the City approximately thirty
days following receipt of the billings. The parties will endeavor in good faith to resolve promptly
any billing issues as may arise from time to time.

The City is aware that the nature of the Firm’s practice is such that the Firm may from
time to time concurrently represent one client in a particular case or matter and an adversary of
that client in an unrelated case or matter if it is the Firm’s professional judgment that the Firm
can undertake the concurrent representation impartially and without any adverse effect on the
other responsibilities the Firm has to either client. The Firm will provide the City with
information regarding such matters, and seek a written acknowledgment that such concurrent
representation, in unrelated matters, is not inappropriate and consent to any such present or
future concurrent representations.

OGC may terminate the Firm’s representation by delivering a written notice of
termination to the Firm. The Firm will also have the right to withdraw from its representation of
the City any time with the City’s consent or for good cause without the City’s consent. If the
Firm is discharged or elects to withdraw, the parties will take all steps necessary to free each
other of any obligation to perform further, including the execution of any documents necessary
to complete the termination of the representation, and will take all steps that are reasonably
practicable to protect the City’s interests. If a discharge or withdrawal occurs, the Firm, subject
to the applicable not-to-exceed amount, will be entitled to be paid or reimbursed for all
authorized costs and expenses paid or incurred on the City’s behalf, and the Firm will be entitled
to be paid a reasonable fee for the authorized professional services rendered to the date of
termination and for which the Firm previously had not been paid.

If this letter correctly reflects your understanding of the scope, terms, and conditions of
your representation of the City Council and the City of Jacksonville, please execute the enclosed
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copy of this letter in the space provided below and return it to my attention. If you have any
questions concerning this letter or your representation, please do not hesitate to call me.

Sincerely,

Jason R. Gabriel
General Counsel

The foregoing is approved and agreed to:

By: Date:
, Esquire
, Firm
Approved:
Date:
Scott Wilson

Council President

Approved:
Date:
Cheryl Brown
Director/Council Secretary
Approved:
Date:

Margaret M. Sidman
Managing Deputy General Counsel

I have confirmed that funds are appropriated and can be encumbered to support this retention.

[Name of authorized official]
[Title of authorized official]
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OFFICE OF GENERAL COUNSEL
CITY OF JACKSONVILLE

117 WEST DUVAL STREET
SUITE 480

JACKSONVILLE, FL 32202
PHONE: (904) 255-5059

MEMORANDUM

TO: Honorable Council Members
CC: Jason R. Gabriel, General Counsel
FROM: Lawsikia J. Hodges, Deputy General Counsel, Government Operations

Margaret M. (“Peggy”) Sidman, Deputy Legislative Affairs/Managing uty
RE: JEA Invitation to Negotiate #129-19 for Strategic Alternatives -

Cone of Silence Guidelines
DATE: August 27, 2019

I. Purpose

The purpose of this memorandum is to provide you with recommended Cone of Silence
Guidelines regarding the JEA Invitation to Negotiate #129-19 for Strategic Alternatives” issued
on August 2, 2019 (the “JEA ITN Solicitation”). While several procurement practices and
prohibitions described below tend to overlap with ethics and sunshine law requirements, any
ethics or sunshine law concerns that you may have related to the JEA ITN Solicitation should be
independently reviewed by our office.

II. Background

Several of you have inquired about the JEA ITN Solicitation and the extent to which the
Ex Parte Communications Policy applies to City Council, individual council members, and
immediate staff communications (collectively, the “Council”). In government procurement, the
ex parte communications prohibition is commonly referred to as the “cone of silence.” The
essential purpose of the cone of silence is to ensure fair, transparent, ethical and open
competition in the procurement process and to secure the best values for the government at the
lowest possible expense.! The cone of silence for the JEA ITN Solicitation began on August 2,
2019% and will remain in effect until the JEA Board makes a contract award’ (the “Cone of

" Wester v. Belote, 138 So. 721 (Fla. 1931).

> The JEA Solicitation is available at jea.com/strategicalternatives.

* Any JEA Board contract award under this solicitation is subject to Council approval and subsequent voter
referendum. Section 21.04, JEA Charter.








Silence Period”). The Cone of Silence Period will also apply to any bid protests and remain in
effect until the JEA Board resolves such protests (i.e., grant or deny).

As shown on Attachment 1 (JEA ITN Solicitation Approval Process), the Council® is a
clear potential decision-maker in the JEA ITN Solicitation procurement process. As such, it is
important that the Council understands how certain communications regarding the JEA ITN
Solicitation may directly or indirectly impact the fair, transparent, ethical and open procurement
process. The JEA Board desires to meaningfully explore strategic alternatives for JEA’s future
in this procurement process and, together with Vendors and Respondents,” will invest significant
amounts of time and resources. The Guidelines below are intended to assist you in determining
whether your desired actions and communications regarding JEA during the Cone of Silence
Period are appropriate. Our office recommends that all Council actions and communications
regarding JEA during the Cone of Silence Period consider the guidance and associated
procurement risks described herein.

III.  Cone of Silence Guidelines (‘“‘Guidelines’’)

The Guidelines below address the following topics: 1) Communications to Certain Parties; 2)
Publicly Noticed Meetings; 3) Legislation; 4) FY2019-2020 Budget Approval Process; and 5)
Associated Procurement Risks. The Guidelines are based on the relevant laws and provisions
contained on Attachment 2 and the Council (and Mayor) should adhere to the Guidelines during
the Cone of Silence Period. Except for laws governing ethics, the Guidelines will no longer
apply at such time that the Cone of Silence Period is no longer in effect® (i.e., JEA Board
contract award).

The Guidelines are intended to serve as a practical guide during the Cone of Silence Period
only. Whether a specific communication or action by the Council is permitted or prohibited by
law and best government procurement practices will vary depending on the type and content of
the communication in question. When in doubt, and prior to making your desired action or
communication regarding this matter, please do not hesitate to seek further advice from our
office.

A. Communications to Certain Parties

1) Vendors and Respondents to the JEA ITN Solicitation

Communications of any kind between the Council and Vendors/Respondents regarding
the JEA ITN Solicitation, including communications regarding process participation or interest
in responding, are strictly prohibited.’

* The Mayor is also a clear potential decision-maker in the JEA ITN Solicitation procurement process. Thus, the
Guidelines also apply to the Mayor, including his immediate Mayoral staff.

* “Vendors” and “Respondents” are defined in the JEA ITN Solicitation on Pg. 83-84.

® The Cone of Silence Period will no longer apply when the JEA Board makes a contract award and all bid protests,
if any, have been resolved. Any contract award shall be subject to Council approval and subsequent voter
referendum.

7 As potential decision-makers to the JEA ITN Solicitation, the Council and Mayor will have the power to approve
or reject the JEA Board’s contract award during the procurement process. The JEA Board’s Ex Parte
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Communications between the Council and Vendors/Respondents regarding any matters
unrelated to the JEA ITN Solicitation are permissible. However, Council should consider
appearances of impropriety when engaging in any permissible communications with
Vendors/Respondents.

2) Constituents and Other Members of the Public

Communications between Council and constituents and other members of the public
(collectively, the “Public”) regarding possible Vendors/Respondents and the merits of the JEA
ITN Solicitation terms are strictly prohibited.

Communications between the Council and the Public regarding JEA, JEA strategic
alternatives, or JEA’s future in general are permissible so long as such discussions do not lead to

discussions regarding the merits of JEA ITN Solicitation terms.

3) Social Media and News Interviews; Other Public Statements

Communications by the Council on social media, in news interviews or other public
venues and forums regarding the merits of the JEA ITN Solicitation terms are strictly prohibited.

Communications by the Council on social media, in news interviews or other public
venues and forums regarding JEA, JEA strategic alternatives or JEA’s future in general are
permissible so long as such discussions do not lead to discussions regarding the merits of JEA
ITN Solicitation terms.

B. Publicly Noticed Meetings

Town hall meetings and other publicly noticed meetings held by Council regarding the
merits of the JEA ITN Solicitation terms are strictly prohibited.

Town hall meetings and other publicly noticed meetings held by Council regarding JEA,
JEA strategic alternatives or JEA’s future in general are permissible so long as such discussions
do not lead to discussions regarding the merits of the JEA ITN Solicitation terms.

C. Legislation

Legislation filed by Council regarding the JEA ITN Solicitation is strictly prohibited.

Legislation filed by Council regarding JEA, JEA strategic alternatives and JEA’s future
in general is permissible so long as Council and Council committee discussions do not lead to
discussions regarding the merits of the JEA ITN Solicitation terms.

Communications Policy prohibits communications between a bidder and JEA, its members, employees, agents, and
representatives. Given the Council’s authority in the JEA Charter to approve or reject the JEA Board’s contract
award, the Council in this limited procurement instance is acting as a representative and principal decision-maker of
the JEA.







Ordinance 2019-566 regarding proposed changes to JEA employees’ pension benefits is
scheduled to be reviewed in Council committees the week of September 2, 2019. Any
discussion on this bill regarding the merits of the JEA ITN Solicitation terms is strictly
prohibited. However, any discussion regarding JEA employees’ pension benefits or JEA
strategic alternatives and JEA’s future in general is permissible.

D. FY2019-2020 Budget Approval Process

Any discussion by Council during the FY2019-2020 budget ordinance approval process
regarding the merits of the JEA ITN Solicitation terms is strictly prohibited.

Any discussion by Council during the FY2019-2020 budget ordinance approval process
regarding JEA, JEA strategic alternatives or JEA’s future in general is permissible so long as
Council and Council committee discussions do not lead to discussions regarding the merits of the
JEA ITN Solicitation terms.

E. Associated Procurement Risks

Associated procurement risks for the JEA Board, Vendors, Respondents, and the Council by
engaging in prohibited communications during the Cone of Silence Period include, but are not
limited to the:

e Potential for Vendors and Respondents to be disqualified from participating in the
procurement process (which leads to less competition);

e Potential ethics complaints and other actions to be filed against public employees and
public officers;

e Potential for Vendors and Respondents to be misinformed during the procurement
process;

e Potential of frustrating the pending procurement process and re-soliciting bids;

e Potential for the time and resources invested by the JEA, Vendors/Respondents and
the City to be expended needlessly; and

e Inability of the JEA Board to pursue its decision to explore strategic alternatives for
JEA’s future.

IV. Conclusion

I trust that this memorandum provides the guidance you seek. As always, please do not
hesitate to contact me with any questions or concerns whatsoever.

List of Attachments:

Attachment 1 ITN Procurement Approval Process
Attachment 2 Relevant Laws and Provisions







JEA ITN Solicitation Approval Process for City Agencies and Officials Only*

Attachment 1

JEA ITN Publication

>
August 2, 2019
Cone of
Silence
Period (Solicitation, Evaluation & | Negotiation Phases)
> JEA Contract Award

JEA Board Approves or Rejects

(If JEA Board Approves) l

JEA Contract Award Legislation

City Council Approves or Rejects

(If City Council Approves) l

JEA Contract Award Legislation (as approved by
City Council)

Mayor Approves or Rejects

(If Mayor Approves)

JEA Contract Award (as
approved by City Council)
Referendum

Voters Approve or Reject

* The City Approval Process shown above only includes City agencies and officials and does not include other required agency approvals.







Attachment 2

Relevant Laws and Provisions

I. Government Procurement Principles — Open/Fair Competition Concepts

Public policy favors competitive procurement whenever possible, even in the absence of
controlling statutes and/or laws. 1966 Op. Att’y Gen. Fla. 066-9 (Feb. 7, 1966)

The purpose of public bidding is to protect the public against collusive contracts; to secure fair
competition upon equal terms to all bidders; to remove not only collusion but temptation for
collusion and opportunity for gain at public expense; to close all avenues to favoritism and fraud
in its various forms; to secure the best values for the [public body] at the lowest possible
expense, and to afford an equal advantage to all desiring to do business with the [public body],
by affording an opportunity for an exact comparison of bids. Wester v. Belote, 138 So. 721 (Fla.
1931).

Competitive procurement affords the public protection by preventing favoritism toward
contractors by public officials. City of Daytona Beach v. News Journal Corp., 156 So. 887 (Fla.
1934)

Public bidding seeks to ensure fair competition by providing equal terms/criteria for award of
contracts. City of Opa-Locka v. Trs. of Plumbing Indus. Promotion Fund, 193 So.2d 29 (Fla. 3d
DCA 1966)

II. JEA ITN #129-19 Provisions Regarding Communications

Ex Parte Communication is defined in the ITN as “inappropriate communication
concerning the ITN between a firm submitting a Reply and a JEA representative during
the time which this ITN is being advertised [through] the time of award. For more
information on Ex Parte Communications, see JEA Procurement Code, Article 1-110.”
ITN, Pg. 81

“Parties interested in making an offer related to JEA’s review of potential alternatives are
required to participate in this ITN process, which will be integral to the report and
recommendations that will be provided to the [JEA] Board of Directors and the
Jacksonville City Council.” Section 1.3 (Additional Information) of the ITN, Pg. 22

“All communications regarding this ITN process should be directed to the Designated
Procurement Representatives identified in Section 2.11, who will distribute
communications to or solicit necessary information from JEA personnel, the Advisors, or
subject matter experts as deemed appropriate.” Section 1.4 (Advisors) of the ITN, Pg. 22







“By signing the Reply, the Respondent certifies ... that its Reply is made without outside
control, collusion, fraud, or other illegal or unethical actions. The Respondent shall
comply with all JEA and City of Jacksonville ordinances, policies, and procedures
regarding business ethics. Section 2.12 (Ethics) of the ITN, Pg. 23

III. JEA Procurement Code Provisions Regarding Ex Parte Communications
Section 1-110 of the Procurement Code provides, in relevant part, as follows:

(1) Policy. Ex Parte Communication denies any Company submitting a bid or proposal
fair, open and impartial consideration. Adherence to procedures that ensure fairness 1s
essential to the maintenance of public confidence in the value and soundness of the
important process of public Procurement. Therefore, any Ex Parte Communication
between a Company (or its employees, agents or representatives) and JEA (its members,
Employees, agents, or representatives, other than the Chief Procurement Officer or
Designee or JEA’s legal counsel) is strictly prohibited.

(2) Periods. Ex Parte Communication is prohibited during the following periods:
(a) from the advertisement of a Solicitation through the award of a Contract; and

(b) from the initiation of a protest of an Award or Contract through resolution of such
protest.

IV. Florida Statutes — Procurement and Ethics Laws

Section 838.22(1) — Bid Tampering

(1) It is unlawful for a public servant or a public contractor who has contracted with a
governmental entity to assist in a competitive procurement to knowingly and
intentionally influence or attempt to influence the competitive solicitation undertaken by
any governmental entity for the procurement of commodities or services, by:

(a) Disclosing, except as authorized by law, material information concerning a vendor’s
response, any evaluation results, or other aspects of the competitive solicitation when
such information is not publicly disclosed.

ke sk

(5) Any person who violates this section commits a felony of the second degree,
punishable as provided in s. 775.082, s. 775.083, or s. 775.084.

Section 112.313(6) — Misuse of Public Position

No public officer, employee of an agency, or local government attorney shall corruptly
use or attempt to use his or her official position or any property or resource which may be
within his or her trust, or perform his or her official duties, to secure a special privilege,







benefit, or exemption for himself, herself, or others. This section shall not be construed to
conflict with s. 104.31.

Section 112.313(8) — Disclosure or Use of Certain Information

A current or former public officer, employee of an agency, or local government attorney
may not disclose or use information not available to members of the general public and
gained by reason of his or her official position, except for information relating
exclusively to governmental practices, for his or her personal gain or benefit or for the
personal gain or benefit of any other person or business entity.

V. Jacksonville Ordinance Code

Section 602.401 - Misuse of position, information, resources etc.

(a) Misuse of position, title, or authority. It is a violation of this Chapter for an officer,
or employee of the City or an independent agency to intentionally use his or her official
position, title or any authority associated with his or her public office to coerce, induce
or attempt to coerce or induce another person, or otherwise act in a manner inconsistent
with official duties, to obtain a special privilege or exemption, financial or otherwise,
for himself, hersell or others, or to secure confidential information for any purpose
other than official responsibilities.

(b) Misuse of confidential information. It is a violation of this Chapter for an officer, or
employce of the City or an independent agency to intentionally or knowingly disclose
or use any confidential information gained by reason of said person's position for any
purpose other than official responsibilities.









OFFICE OF GENERAL COUNSEL
CITY OF JACKSONVILLE

117 WEST DUVAL STREET
SUITE 480

JACKSONVILLE, FL 32202
PHONE: (904) 255-5050

MEMORANDUM
TO: Honorable Council Members
FROM: Jason R. Gabriel, General Counsel
RE: Ex Parte (a’k/a Cone of Silence) Guidelines; JEA Invitation to Negotiate

DATE: September 24, 2019

I. Purpose & Background

The purpose of this memorandum is to provide you with simple guidelines on Ex Parte (a/k/a
Cone of Silence) communication requirements with respect to the procurement process related to
the JEA’s exploration of potential recapitalization, namely, JEA Invitation to Negotiate #127-19
for Strategic Alternatives issued on August 2, 2019 (the “ITN”). This memo summarizes and
supplements previously issued guidance on this topic pursuant to a memorandum issued by this
office dated August 27, 2019.

In government procurement, the ex parte communications restriction is commonly referred to as
the “cone of silence.” The essential purpose of the cone of silence rules is to ensure fair,
transparent, ethical and open competition in the procurement process and to secure the best
values for the government at the lowest possible expense.' The cone of silence for the ITN began
on August 2, 2019° and will remain in effect until JEA (through its Board) makes a contract
award® (the “Cone of Silence Period”). The Cone of Silence Period will also apply to any bid
protests and remain in effect until JEA resolves such protests (i.e., grant or deny). As discussed,
the Council® is a clear potential decision-maker in the ITN procurement process. This is a
function of the City Charter. In particular, Section 21.04(p), Charter sets forth the following:

Nothing in this article shall authorize or be construed to authorize JEA to transfer
any function or operation which comprises more than ten percent of the total of
the utilities system by sale, lease or otherwise to any other utility, public or

! Wester v. Belote, 138 So. 721 (Fla. 1931).

2 The JEA Solicitation is available at jea.com/strategicalternatives.

® Any JEA Board contract award under this solicitation is subject to Council approval and subsequent voter referendum. Section 21.04, JEA
Charter.

* The Mayor is also a clear potential decision-maker in the JEA ITN Solicitation procurement process. Thus, the guidelines also apply to the
Mayor, including his immediate Mayoral staff.
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private without approval of the council; provided, however, that no approval by
the council shall become effective without subsequent referendum approval of the
terms and conditions of the sale.

As such, the Council has ultimate legislative authority to decide whether such a transfer or sale is
sent to the voters to decide. Accordingly, it is important that the Council understand how various
types of communication regarding the ITN may directly or indirectly impact the fair, transparent,
ethical and open procurement process. In order for the JEA Board to meaningfully explore
strategic alternatives for JEA’s future in this procurement process and, together with Vendors
and Respondents,” it will invest significant amounts of time and resources. The guidelines below
are intended to assist you in discerning appropriate actions and communications regarding JEA
during the Cone of Silence Period.

I1. ExParte (Cone of Silence) Guidelines

The guidelines are based on applicable laws® and are relevant until such time that the Cone of
Silence Period ends. The Cone of Silence Period ends and no longer applies when the JEA Board
makes a contract award and all bid protests, if any, have been resolved. Of course, any contract
award is subject to Council approval and subsequent voter referendum.

This summary is intended to serve as a practical guide during the Cone of Silence Period only.
Whether a specific communication or action by the Council is permitted or prohibited by law and
best government procurement practices will vary depending on the type and content of the
communication in question. When in doubt, and prior to making your desired action or
communication regarding this matter, please do not hesitate to seek further advice from our
Office. There are two essential ITN-related communication restrictions’ during the Cone of
Silence Period: (1) communications with vendors or respondents to the ITN, and (2)
communications regarding the merits of the ITN terms. These restrictions are explained below:

® “Vendors” and “Respondents” are defined in the JEA ITN Solicitation on Pg. 83-84.

® Public policy favors competitive procurement whenever possible, even in the absence of controlling statutes and/or laws. 1966 Op. Att’y Gen.
Fla. 066-9 (Feb. 7, 1966) . The purpose of public bidding is to protect the public against collusive contracts; to secure fair competition upon equal
terms to all bidders; to remove not only collusion but temptation for collusion and opportunity for gain at public expense; to close all avenues to
favoritism and fraud in its various forms; to secure the best values for the [public body] at the lowest possible expense, and to afford an equal
advantage to all desiring to do business with the [public body], by affording an opportunity for an exact comparison of bids. Wester v. Belote,
138 So. 721 (Fla. 1931). Competitive procurement affords the public protection by preventing favoritism toward contractors by public officials.
City of Daytona Beach v. News Journal Corp., 156 So. 887 (Fla. 1934). Public bidding seeks to ensure fair competition by providing equal
terms/criteria for award of contracts. City of Opa-Locka v. Trs. of Plumbing Indus. Promotion Fund, 193 So.2d 29 (Fla. 3d DCA 1966). Also see
Florida Statutes, Section 838.22(1) — Bid Tampering, Section 112.313(6) — Misuse of Public Position, Section 112.313(8) — Disclosure or Use of
Certain Information. City of Jacksonville, Ordinance Code, Section 602.401 - Misuse of position, information, resources etc.

" These restrictions are analogous to state-level cone of silence requirements contained within Section 287.057(23), Florida Statutes. That law
intended to prohibit contact between vendors and employees of the State related to on-going procurement processes. Such provisions are intended
to serve two purposes: first, to ensure that no vendor is placed at an informational disadvantage while the procurement is ongoing and, second, to
prohibit vendors from making contact during the pendency of a procurement “in an attempt to influence the decision makers.” Cubic Transp.
Sys., Inc. v. Dep’t of Transp., 2014 Fla. Div. Adm. Hear. LEXIS 468 at **70-71, Case No. 14-2322BID (Fla. Div. of Adm. Hear. Sept. 4, 2014).
As these analogous provisions illustrate, the prohibition is intended not only to prevent inappropriate contact with employees of the procuring
agency itself, but likewise with any person that could have influence or appear to have influence, in either the executive or legislative branch,
who a bidder may contact in an attempt to improperly influence the procurement process. Similarly here, JEA’s prohibition on ex parte
communications extends not only to JEA itself but also to representatives or agents of JEA, including the Council (Jacksonville’s “legislative
branch”) and the mayor (Jacksonville’s “executive branch®).
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(1) Communications with Vendors/Respondents

Communications of any kind between the Council and VVendors/Respondents regarding the ITN,
including communications regarding process participation or interest in responding, are strictly
prohibited.> Communications between the Council and Vendors/Respondents regarding any
matters unrelated to the JEA ITN Solicitation are permissible. However, Council should consider
appearances of impropriety when engaging in any permissible communications with
Vendors/Respondents.

(2) Communications on the merits of the ITN terms

Communications between Council and members of the public, on social media, in news
interviews or other public venues and forums regarding the merits of the JEA ITN Solicitation
terms are strictly prohibited. Communications regarding JEA, JEA strategic alternatives, or
JEA’s future in general are permissible so long as such discussions do not lead to discussions
regarding the merits of ITN. This would also apply to legislation filed by Council. Legislation
filed by Council regarding JEA, JEA strategic alternatives and JEA’s future in general is
permissible so long as Council and Council committee discussions do not lead to discussions
regarding the merits of the ITN. The same applies during the budget process.

Procurement risks associated with engaging in prohibited communications during the Cone of
Silence Period are covered in the previously referenced August 27, 2019 memorandum. Those
risks include the potential for Vendors and Respondents to be disqualified from participating in
the procurement process which in turn could reduce competition, perpetuate misinformation
during the process, and counteract time, money and resources expended by JEA,
Vendors/Respondents and others, in undertaking JEA’s decision to explore strategic alternatives
for JEA’s future.

1. Conclusion

As described above, there are essentially two (2) main ITN-related communication restrictions
during the Cone of Silence Period: (1) communications with vendors or respondents to the ITN,
and (2) communications regarding the merits of the ITN terms. All other policy-related
discussion points with respect to the JEA are permissible. As always, please do not hesitate to
contact me with any questions or concerns whatsoever.

& As potential decision-makers to the JEA ITN Solicitation, the Council and Mayor will have the power to approve or reject the JEA Board’s
contract award during the procurement process. The JEA Board’s Ex Parte Communications Policy prohibits communications between a bidder
and JEA, its members, employees, agents, and representatives. Given the Council’s authority in the JEA Charter to approve or reject the JEA
Board’s contract award, the Council in this limited procurement instance is acting as a representative and principal decision-maker of the JEA.
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Inquiry about JEA authority and Council Authority


			From


			Sidman Martin, Margaret


			To


			Jackson, Brenda; Mervin, Kendra


			Cc


			Gabriel, Jason; Hodges, Lawsikia; Lahmeur, Merriane


			Recipients


			BPJackson@coj.net; MervinK@coj.net; JGabriel@coj.net; LHodges@coj.net; MLahmeur@coj.net





Council Member Priestly Jackson,





 





In response to your inquiry, broadly noted below and our follow up discussion, we are forwarding copies of the Charter, Article 21 (JEA) and Article 5 (City Council). Upon further discussion to better understand the request, you want  the authority for JEA to enter into the discussions of selling  JEA, and as a follow up to that, want to know what the Council could do to change the charter of JEA to modify the JEA powers.   We believe that the Charter sections attached in their entirety above will provide you the answers that you are requesting.  Specifically as to the sale of JEA,   Section 21.04(p) addresses that issue, while  Section 21.11 Legislative Authority of Council addresses the issue of the City Council’s ability to amend the JEA article in the charter.





 





We trust that this answers your immediate questions.





 





Regards,





 





Peggy





 





 





Margaret M. “Peggy” Sidman





Deputy Legislative Affairs and Managing Deputy





Office of General Counsel





117 W. Duval Street, Suite 480





Jacksonville, FL  32202





Telephone:  (904) 255-5055





Fax: (904) 255-5119





Email: psidman@coj.net





 





From: Jackson, Brenda 
Sent: Tuesday, September 24, 2019 2:14 PM
To: Rondinelli, Mellissa; Gabriel, Jason
Cc: CM; SS; CAUDIT; Brown, Cheryl; Gabriel, Jason; Sidman Martin, Margaret; Johnston, Paige; Durden, Stephen; Hodges, Lawsikia; Mervin, Kendra; Jackson, Brenda
Subject: Re: Memo re Ex Parte (a/k/a Cone of Silence) Guidelines; JEA Invitation to Negotiate





 





Fellow City Council Members, please do not reply to this E-mail.





 





Dear Mr. Gabriel...I read this memo that you forwarded after our conversation earlier today and I am uncertain what the definition of the “merits of the ITN” references. Specifically, I asked you if the Jacksonville City Council could by resolution require the JEA board to amend the ITN to include language that requires the assumption of the JEA pension liability by “the successful participant in this process” (see ITN #127-19 p. 51, Frequently Asked Questions bullet 26)? I further asked you to explain the role and/or interplay between the Jacksonville City Council and the JEA Board.





 





I shared that since the JEA is an independent authority and not a separate body politic, who is appointed by the mayor and confirmed by the Jacksonville City Council, what precludes the Jacksonville City Council from acting on a resolution to amend the ITN.





 





I further shared that if the Jacksonville City Council could require or request the Duval County School Board to amend the proposed 1/2 cent sales tax to include additional considerations for nonprofit public charter schools, what prohibited a resolution requesting an amendment to the ITN.





 





I specifically asked this because of the current legislation pending before the Jacksonville City Council that requires the unfunded and potential pension liabilities to be assumed and funded by the City of Jacksonville. This legislation, Ordinance 2019-566, amends the Jacksonville Charter.

I shared with you my concerns regarding the quality of life and fiscal impact now and in the future for our Jacksonville residents. Specifically, I shared that we would price folks out of Jacksonville, similar to San Francisco, or diminish the quality of life, similarly to Detroit, with hundreds of millions of dollars in future pension liabilities.





 





We discussed my confusion with this legislation not being referred to the Rules Committee and how to get it so referred.





 





Most of our conversation addressed my concerns with the potential recapitalization event and the exclusion of language in the ITN that adequately addressed my concerns. To that end, to receive this memo prohibiting city council members from discussing “merits of the ITN” is troubling to say the least. It may appear that there’s an attempt to marginalize and silence elected city council members further.





 





Please cite case law or other legal precedent that prohibits city council members from discussing the merits of the ITN. I must share that the opinion in the memo is novel to me.





 





Peace, 





Brenda A. Priestly Jackson





District 10 Member





Jacksonville City Council





Sent from my iPhone





 





On Sep 24, 2019, at 12:55 PM, Rondinelli, Mellissa <MRondinelli@coj.net> wrote:





﻿ 





Dear Honorable Council Members:





 





Attached is a memo from the General Counsel regarding Ex Parte (a/k/a Cone of Silence) Guidelines related to the JEA ITN process as requested at the Special Meeting held on September 16, 2019.  Please do not hesitate to contact Jason individually with any questions you may have.





 





Thank you,





 





Mellissa A. Rondinelli 
Office Administrator





Executive Assistant to Jason R. Gabriel, General Counsel





Office of General Counsel - City of Jacksonville 
117 W. Duval Street, Ste. 480 
Jacksonville, FL  32202 
904-255-5051 
904-630-1731 (facsimile) 
mrondinelli@coj.net





 





 





<GC-#1307056-v1-Memo_re_Ex_Parte_(a_k_a_Cone_of_Silence)_Guidelines;_JEA_Invitation_to_Negotiate.PDF>








ARTICLE_5.___THE_COUNCIL.DOC


ARTICLE 5. - THE COUNCIL 



Section 5.01. - Council membership, residence areas and districts. 



The council shall consist of 19 members and there shall be 14 council districts and 5 at-large residence areas. Each council district shall elect one council member. The council districts are described in appendix 1 to this charter. Five council members shall be elected at large. One at-large council member shall reside in each at-large residence area. The initial at-large residence areas are described in Appendix 1-A to this charter. 




(Ord. 91-1356-600, § 1; Laws of Fla., Ch. 92-341, § 1; Ord. 92-1982-1455, § 2) 




Section 5.02. - Redistricting of council districts and residence areas. 



(a)  Within 8 months after publication of each official federal census of the City of Jacksonville (Duval County), the council shall redistrict the 14 council districts and 5 at-large residence areas so that all districts and at-large residence areas are as nearly equal in population and are arranged in a logical and compact geographic pattern to the extent possible. If the council shall be unable to complete the redistricting of the council districts within 8 months after the official publication of the census, the general counsel shall petition the circuit court for the fourth judicial circuit to make such redistricting. Any redistricting of the council districts or at-large residence areas made pursuant to this section shall not affect any term of office in existence at the date of such redistricting, but shall be applicable beginning with the next succeeding general consolidated government election which occurs at least 9 months after the effective date of the redistricting. 




(b)  The council shall establish the initial 5 at-large residence areas according to the same considerations for reapportioning the existing council and school districts as are established in chapter 18 of the Ordinance Code. Establishment of the initial 5 at-large residence areas by the council shall be accomplished no later than 9 months prior to the opening of the qualifying period for candidates seeking election in the 1995 consolidated government elections. Subsequent reapportionment of the residence areas shall be accomplished in the same manner provided for in the Ordinance Code for the reapportionment of council and school board districts. The 5 council members elected countywide in the general consolidated government election occurring in 1995 and thereafter shall each qualify from 1 of the 5 residence areas. 




(Ord. 90-765-354, § 6; Ord. 91-759-252, § 3; Ord. 91-1356-600, § 2; Laws of Fla., Ch. 92-341, § 1; Ord. 2012-74-E, § 1) 




Editor's note— For current reapportionment regulations, see Jacksonville Ordinance Code, Ch. 18. 




Section 5.03. - Terms of councilmen. 



Councilmen shall serve for a term of 4 years beginning on the first day of July after their election, and continuing after such term until their successors are elected and qualified. 




(Laws of Fla., Ch. 92-341, § 1) 




Section 5.04. - Qualifications and compensation of council members. 



Every member of the council shall be continuously throughout his or her term of office, a resident and qualified elector of Duval County, and of his or her district or residence area. A candidate for the office of member of the council shall have resided in and been a qualified elector of Duval County for at least 183 consecutive days immediately before the date on which the candidate qualifies to run for the office of member of the council; and if the person is a candidate for the office of member of the council from a district or residence area, the candidate must also have resided in and been a qualified elector of that district or residence area for at least 183 consecutive days immediately before the date on which the candidate qualifies to run for the office of member of the council from a district or residence area. Members of the council shall not hold any other public office or public employment except as notary public nor shall any member of the council be an employee of the city or any of its independent agencies except for certificated employees of the Duval County School Board. Members of the council shall receive an annual salary to be fixed by the council. 




(Laws of Fla., Ch. 71-698; Laws of Fla., Ch. 73-509; Ord. 79-821-516, § 1; Laws of Fla., Ch. 90-452, § 1; Ord. 91-1356-600, § 3; Laws of Fla., Ch. 92-341, § 1) 




Section 5.041. - Limitation of Term of Office. 



No person elected for two consecutive full terms as a member of the council shall be eligible for election as a council member in the next succeeding term. A council term ending on or prior to June 30, 1991, shall not be considered a consecutive term for purposes of this section. 




(Referendum of May 21, 1991; Laws of Fla., Ch. 92-341, § 1) 




Section 5.05. - Elected constitutional officers. 



Councilmen shall be considered elected constitutional officers for purposes of s. 8, Article II of the State Constitution. 




(Laws of Fla., Ch. 77-582; Ord. 84-1307-754, § 1; Laws of Fla., Ch. 92-341, § 1) 




Section 5.06. - Vacancies; temporary appointments. 



The office of a council member shall become vacant upon his or her death, resignation, failure to reside continuously in the district or residence area from which he or she was elected, except in the event redistricting should occur during his or her term of office pursuant to section 5.02, or removal from office in any manner authorized by law. A vacancy in the council shall be filled for the remainder of the unexpired term by election of a council member at a special election to be called pursuant to resolution of the city council and held on a date no sooner than 1 month and no later than 6 months after the vacancy occurs, which special election shall, if possible, be held in conjunction with any other election scheduled to be held within the county. Any resignation by a council member shall be submitted in writing to the supervisor of elections (with a copy to the secretary of the city council), shall specify the date on which it is effective, and shall be irrevocable. If any council member submits a resignation which is effective at a date later than that on which it is submitted, the city council may, by resolution, call a special election for the election of a successor, said special election to be held on a date not less than 1 month after the date the resignation is submitted nor more than 6 months prior to the date the resignation is effective; and such special elections shall, if possible, be held in conjunction with any other election scheduled to be held within the county. In those situations in which a vacancy exists in a council district or at-large resident area and such vacancy is filled in the first consolidated government election or in the general consolidated government election, the council member-elect, who has been duly elected in the first consolidated government election, or in the general consolidated government election to represent said vacant district or at-large residence area, shall take office and assume and exercise all duties of office immediately after certification of said election returns, as of the date of said certification, in order to reduce the time the council district or at-large residence area is vacant and without representation. 




(Laws of Fla., Ch. 73-509; Laws of Fla., Ch. 77-576; Laws of Fla., Ch. 83-433, § 1; Ord. 84-1307-754, § 1; Ord. 91-1356-600, § 4; Laws of Fla., Ch. 92-341, § 1; Laws of Fla., Ch. 2000-389) 




Section 5.07. - Powers. 



All legislative powers of the consolidate government (except such as are retained by the second, third, fourth, and fifth urban services districts) are vested in the council, and the council may legislate with respect to any and all matters which are within the powers of the consolidated government. The council shall review the budgets and appropriate money to the consolidated government and any independent agencies which request appropriations from the consolidated government and shall also levy taxes as required to meet the budgets approved by it. The council shall fix the salaries of the property appraiser, the tax collector, the sheriff, the supervisor of elections, and the clerk of the circuit and county court for Duval County, but not lower than the highest salary by the most recent general law as it may be from time to time amended setting a salary for those elected officials in counties similar in population to Duval County. No salary set by the council pursuant to the preceding sentence shall be reduced during the term of office of the elected officer receiving that salary. The council shall be the judge of the elections and qualifications of councilmen. The council shall provide for payment of reasonable per diem and travel expenses incurred in travel and other duties performed for public purpose by officials and employees of the consolidated government and its independent agencies and candidates for such positions, and for payment of relocation expenses for new officers and employees thereof, the provisions and limitations of s. 112.061, Florida Statutes, notwithstanding. 




(Laws of Fla., Ch. 69-1175; Laws of Fla., Ch. 71-698; Laws of Fla., Ch. 78-536, § 6; Ord. 84-1307-754, § 1; Ref. of 5-26-87; Laws of Fla., Ch. 89-487, § 1; Laws of Fla., Ch. 92-341, § 1; Ord. 93-179-185, § 1) 




Section 5.08. - Procedures. 



The council shall meet regularly at least once in every month at such times and places as the council may prescribe. Special meetings may be held on call of the mayor or the president of the council, or seven or more members of the council, upon no less than 24 hours' notice to each member of the council. Fourteen members of the council shall constitute a quorum. The council may take official action only by the adoption of ordinances or resolutions, and no ordinance or resolution shall be passed until it has been read on 3 separate days, unless it is adopted as an emergency measure, or the council authorizes by two-thirds vote of the members to have 2 readings for certain subjects of legislation, or for certain subjects of legislation relating to economic development, one or two readings, as provided in the City Council Rules, so long as the ordinances and resolutions so passed shall be enacted or adopted in the manner provided by general law. The council shall determine its own rules and order of business, keep a journal of its proceedings and annually select a president and a president pro tempore from its members. 




(Ord. 84-1307-754, § 3; Laws of Fla., Ch. 92-341, § 1; Ord. 2005-1460-E, § 1; Ord. 2012-213-E, § 1) 




Note— At the City's direction, "President pro tempore" was changed to "Vice President." 




Section 5.09. - Investigations. 



The council or any duly appointed committee of the council may make investigations into the affairs of the consolidated government and the conduct of any department, office, or agency of the consolidated government and for this purpose may subpoena witnesses, administer oaths, take testimony, and require the production of evidence. Any person who fails or refuses to obey a lawful order issued in the exercise of these powers by the council shall be guilty of a misdemeanor and punishable by a fine of not more than $1,000 or by imprisonment of not more than 60 days, or both. 




(Ord. 84-1307-754, § 1; Laws of Fla., Ch. 92-341, § 1) 




Section 5.10. - Auditor. 



The council shall appoint an auditor who shall be a certified public accountant or public accountant, as defined under the laws of Florida governing the practice of public accountancy in Florida. This auditor shall be the council auditor and shall be the head of the council auditor's office which shall be a department of the legislative branch of the consolidated government. The auditor shall be responsible for the performance of the duties provided in this Section and such other duties as may be assigned him by the council. The council auditor may be removed by the council and the removal must be concurred in by a majority of the entire membership of the council. The auditor shall: 




(a)  Have the authority to examine the accounting systems used by all offices and departments of the consolidated government and all commissions, entities, and independent agencies, and advise the council as to whether all such systems provide for full disclosure of the financial results and adequate information for the management needs and budgetary requests of each such office, department, board, and agency, and any commissions or entities, whether presently in existence or hereinafter created by the mayor, council, or Legislature, including, without limitation, the sheriff, property appraiser, supervisor of elections, tax collector, clerk of the circuit court, Duval County School Board, JEA, Jacksonville Port Authority, Jacksonville Airport Authority, Jacksonville Police and Fire Pension Board of Trustees, Jacksonville Economic Development Commission, Jacksonville Transportation Authority, Duval County Housing Finance Authority, Jacksonville Housing and Community Development Commission, Housing Community Development Finance Authority, and the Kids Hope Alliance. 




(b)  Have the authority to conduct a continuous internal audit of the fiscal operations of the consolidated government and all commissions, entities, and independent agencies, whether presently in existence or hereinafter created by the mayor, council, or Legislature, including, without limitation, the sheriff, property appraiser, supervisor of elections, tax collector, clerk of the circuit court, Duval County School Board, JEA, Jacksonville Port Authority, Jacksonville Airport Authority, Jacksonville Police and Fire Pension Board of Trustees, Jacksonville Economic Development Commission, Jacksonville Transportation Authority, Duval County Housing Finance Authority, Jacksonville Housing and Community Development Commission, Housing Community Development Finance Authority, and the Kids Hope Alliance. 




(c)  Submit such reports and financial statements to the council as it may from time to time require. 




(d)  Render assistance to the independent auditor appointed by the council under Section 5.11 as agreed upon between him and the independent auditor. This assistance shall be extended to all special audits or limited examinations ordered by the council under Section 5.11. 




(e)  Do such other research as the council president, the committee on finance or individual council member may request concerning the financial or management affairs of the consolidated government or of the agencies to which the council makes miscellaneous appropriations, including any commissions or entities, whether presently in existence or hereinafter created by the mayor, council, or Legislature, including, without limitation, the sheriff, property appraiser, supervisor of elections, tax collector, clerk of the circuit court, Duval County School Board, JEA, Jacksonville Port Authority, Jacksonville Airport Authority, Jacksonville Police and Fire Pension Board of Trustees, Jacksonville Economic Development Commission, Jacksonville Transportation Authority, Duval County Housing Finance Authority, Jacksonville Housing and Community Development Commission, Housing Community Development Finance Authority, and the Kids Hope Alliance. 




All nongovernmental agencies which receive funds from the City of Jacksonville shall be subject to audit by the council auditor's office in the event such audit is requested by the council and the completion of this audit may be a condition precedent to the release of appropriated funds to any such nongovernmental agency. The term "nongovernmental agency" means an agency that is not part of the legislative, executive, or judicial branches of the government of the City of Jacksonville or any of its independent agencies and includes agencies which are private, public, or a combination of both. 




(Laws of Fla., Ch. 86-399, § 2; Laws of Fla., Ch. 92-341, § 1; Laws of Fla., Ch. 2003-369, § 1; Ord. 2017-563-E , § 11) 




Section 5.11. - Independent audit. 



The council shall provide for an annual independent audit, certified by an unqualified opinion, of the accounts and financial transactions of the consolidated government. The audit shall be made by an accountant or an accounting firm selected by the council. No such accountant or firm, or member thereof, shall have any personal interest, direct or indirect, in the fiscal affairs of the consolidated government. The independent audit shall be made by a certified public accountant or public accountant, as defined under the laws of Florida governing the practice of public accountancy in Florida, maintaining a regular full-time professional office in the State of Florida. 




The final report of the independent audit shall be completed as soon as practicable after the close of the fiscal year and in no event later than 6 months after the close of the fiscal year. The audit report shall be filed with the secretary of the council and shall be available to the public. 




In addition to the independent annual audit, the council may at any time order a limited examination or special audit of any office, department, board, or agency of the consolidated government by an independent accountant having the qualifications described above. 




(Laws of Fla., Ch. 92-341, § 1; Ord. 94-1145-643, § 1) 




Section 5.12. - Secretary and other council employees. 



The council shall select a secretary who shall keep the records of the council and perform such other duties as may be required of him by the council and this charter. The council may select and employ such employees as are necessary to assist the secretary and the auditor in their duties subject to the civil service provisions of this charter and the rules and regulations enacted pursuant thereto. 




(Laws of Fla., Ch. 92-341, § 1) 




Section 5.13. - Reserved. 



Editor's note— Section 5.13 was renumbered as section 5.09 by § 1 of Ord. 84-1307-754. 




Section 5.14. - Repealed. 



Editor's note— Section 5 of Ch. 78-536, Laws of Fla., repealed former § 5.14, pertaining to audits of the Second, Third, Fourth and Fifth Urban Services Districts or their boards or officers, which was derived from Laws of Fla., Ch. 67-1320, as amended by Laws of Fla., Chs. 67-1535 and 73-504. 







ARTICLE_21.___JEA.DOC


ARTICLE 21. - JEA 



Section 21.01. - JEA created and continued. 



There is hereby created and established a body politic and corporate to be known as JEA, which is authorized to own, manage and operate a utilities system within and without the City of Jacksonville. JEA is created for the express purpose of acquiring, constructing, operating, financing and otherwise having plenary authority with respect to electric, water, sewer, natural gas and such other utility systems as may be under its control now or in the future. Such utilities may be owned, operated or managed by JEA separately or in such combined or consolidated manner as JEA may determine and JEA may use such name or names in the conduct of its business in connection therewith as it may determine. It is the specific purpose of this article 21 to repose in JEA all powers with respect to electric, water, sewer, natural gas and such other utilities which are now, in the future could be, or could have been but for this article, exercised by the City of Jacksonville. JEA created and established by this article is the same Jacksonville Electric Authority previously created and established by chapter 67-1569, Laws of Florida, as amended, (including as added to Chapter 67-1320, Laws of Florida by Chapter 78-538, Laws of Florida and, as amended and readopted by Chapters 80-515, and 92-341, Laws of Florida) and, except as otherwise provided or authorized by this article, JEA shall continue to function under this article the same as it previously functioned under chapter 67-1569, Laws of Florida, as amended (including as added to Chapter 67-1320, Laws of Florida by Chapter 78-538, Laws of Florida and, as amended and readopted by Chapters 80-515 and 92-341, Laws of Florida). 




(Laws of Fla., Ch. 78-538, § 1; Laws of Fla., Ch. 80-515, § 1; Ord. 84-1307-754, § 25; Laws of Fla., Ch. 92-341, § 1; Ord. 93-82-1385, § 1; Ord. 97-12-E, § 2; Ord. 98-253-E, § 1) 




Section 21.02. - Definitions. 



In the interpretation of this article, unless the context otherwise requires: 




(a)  The term "utilities systems" means the electric utility system and the water and sewer utility system now operated by JEA which shall include, except where inconsistent with Chapter 80-513, Laws of Florida, as amended, or where the context otherwise requires, any "system" or "project" authorized pursuant to the provisions of Chapter 80-513, Laws of Florida, as amended and any natural gas utility system to be operated in the future by JEA together with any other additional utility systems as may be hereafter designated as a part of the utilities systems operated by JEA as provided in section 21.04(v) herein. 




(b)  The term "member" means a member of JEA. 




(c)  The term "managing director" means the managing director of JEA. 




(d)  The term "utility system" shall mean any of the separate utility systems operated by JEA such as its electric utility system, its water utility system, its wastewater utility system or its natural gas utility system. 




(e)  The terms "sewer utility system" and "wastewater utility system" shall each have the same meaning as the other and these terms shall be interpreted as meaning the same. 




(Laws of Fla., Ch. 78-538, § 1; Laws of Fla., Ch. 80-515, § 1; Ord. 84-1307-754, § 25; Laws of Fla., Ch. 92-341, § 1; Ord. 93-82-1385, § 1; Ord. 97-12-E, § 2; Ord. 98-253-E, § 1; Ord. 2015-764-E , § 2) 




Section 21.03. - Composition; compensation; officers; meetings. 



(a)  The governing body of JEA shall consist of 7 members, appointed by the mayor, subject to confirmation by the council, for a term of 4 years or until such member's successor has been appointed and has qualified. Each member of JEA shall have been a resident and elector of the city for at least 6 consecutive months prior to such member's appointment. No member of JEA shall hold any other public office or position. If at any time during a member's tenure on JEA, such member shall cease to possess the qualifications required for membership on JEA, such member shall cease to be a member and a vacancy shall exist on JEA. Any vacancy on JEA, however created, shall be filled for the unexpired term in the same manner as the position was originally filled, and the person filling the vacancy shall have and retain all the qualifications prescribed for membership on JEA. Any member appointed to JEA for 2 consecutive full terms shall not be eligible for the succeeding term. The members may be removed by the mayor at any time with or without cause, but a removal must be approved by a two-thirds vote of the council. 




(b)  The members of JEA shall not be entitled to compensation, pension, or other retirement benefits on account of service on JEA, but members and employees shall be entitled to payment of reasonable expenses as provided by the council. Members of JEA shall be subject to the provisions of s. 286.012, Florida Statutes, relating to voting at meetings of JEA, and to the provisions of ss. 112.311 through 112.3175, inclusive, Florida Statutes, as from time to time amended, relating to financial disclosure and conflicts of interest. 




(c)  JEA shall elect a chairperson, vice-chairperson and secretary and may elect one or more assistant secretaries, each of whom shall serve for one year or until such officer's successor is chosen. JEA may meet at such times and places designated by it but shall hold regular meetings as necessary, and generally once a month. Special meetings may be held upon the call of the chairperson or any 3 members of JEA. A majority of the membership shall constitute a quorum for the purpose of meeting and transacting business. Each member of JEA shall have one vote. JEA may adopt bylaws and make rules and regulations not inconsistent with this article or general law. 




(Laws of Fla., Ch. 75-538, § 1; Laws of Fla., Ch. 80-515, § 1; Ord. 83-693-582, § 1; Ord. 84-1307-754, § 25; Laws of Fla., Ch. 92-341, § 1; Ord. 93-82-1385, § 1; Ord. 98-253-E, § 1; Ord. 2016-764-E , § 2) 




Section 21.04. - Powers. 



JEA shall have the following powers, in addition to powers otherwise conferred: 




(a)  To construct, own, acquire, establish, improve, extend, enlarge, reconstruct, reequip, maintain, repair, finance, manage, operate and promote the utilities system. 




(b)  To acquire for the use of the utilities system by grant, purchase, gift, devise, condemnation by eminent domain proceedings, exchange, lease or in any other manner, all property, real or personal, or any estate or interest therein, including without limitation, property used: 




(1)  In connection with the generation, transmission and distribution of electric power and energy, 




(2)  In connection with the collection, storage, treatment, processing, disposal, transmission and distribution of water and wastewater including, but not limited to, raw water, potable water, non-potable water, chilled water and reused water; however, JEA shall have no power or authority for the function of stormwater runoff and drainage management. 




(3)  In connection with the production, procurement, extraction, manufacture, transmission, transportation, distribution, and storage of natural gas. 




(4)  In connection with the production of steam, the mining, extraction, development, production, manufacture, procurement, transportation, handling, storage, processing or reprocessing of fuel of any kind, to likewise acquire any facility or rights with respect to the supply of water, any rights with respect to minerals, including but not limited to coal, petroleum coke, natural gas and oil and bio-mass facilities for the processing of by-products derived from the operation of the utilities system, solid waste disposal and environmental protection facilities, communication and computer facilities, and any other property, equipment, facilities or property rights whatsoever determined by JEA to be necessary or convenient in connection with the operation, promotion, financing, construction, management, improvement, extension, enlargement, reconstruction, re-equipment, maintenance, repair, decommissioning or disposal of the utilities system or any part thereof, and to sell, lease or otherwise transfer, with or without consideration, any such property when in JEA's discretion it is no longer needed or useful, or such sale, lease or transfer otherwise is in the best interest of JEA, all upon such terms and conditions as JEA shall by resolution fix and determine. 




The right of eminent domain conferred herein shall be exercised by JEA in the manner provided by law. If JEA leases any real property to another agency, firm, corporation, or individual, it shall cause said lease or leases to be recorded with the clerk of the circuit court as a matter of public record. JEA shall not sell real property for less than the appraised value as recorded by the property appraiser for Duval County, unless approved by the council. If there is no recorded appraised value, then JEA shall request the property appraiser for Duval County to provide an appraisal prior to the sale of the real property. 




(c)  To furnish electricity, water, sanitary sewer service, natural gas and other utility services as authorized herein to any person or entity, public or private, within or without the city and for said purposes shall have the right to construct and maintain electric lines, pipelines, water and sewer mains, natural gas lines and related facilities in and along all public highways and streets within or without the city. 




(d)  To sell power and energy, water, sanitary sewer service, natural gas and other utility services as authorized herein at wholesale and retail and/or to provide transmission or other services of any kind to any person or entity, public or private, within or without the State of Florida, directly by JEA, indirectly through other entities and jointly through associations with other utilities or entities engaged in these activities. 




(e)  To enter into contracts with any person or entity, public or private, deemed necessary or desirable by JEA in connection with carrying out its powers and duties. 




(f)  To fix, pledge to establish or establish, levy, regulate, impose and collect rates, assessments, fees and charges for the use or benefit of the utilities system and to alter and amend same from time to time, which rates, assessments, fees and charges shall result in JEA receiving or possessing an amount which, together with accumulated balances from prior years available therefore is not less than is required to operate and maintain a self-liquidating or self-sustaining utilities system. When establishing or altering rates, assessments, fees or charges for retail service, JEA shall first give notice of and hold a public hearing in the City of Jacksonville. The notice shall be published not less than one (1) week in advance in at least one (1) newspaper of general circulation in the city. Said notice shall be at least one-fourth page in size, inviting the public to be present and heard. JEA shall have the power to impose sanctions to enforce compliance with any rule or regulation which JEA may adopt in the management and operation of, or the sale or use of any utility service provided by JEA from the utilities system including, without limitation, electricity, water, sewer and natural gas services. The city and other public bodies shall be required to pay for any utility services provided by JEA upon the same basis as other users. 




(g)  To sue and be sued, implead and be impleaded, complain and defend in all courts, to adopt and use a corporate seal, to apply for, hold and own patents and copyrights, to sell or license patents, copyrights, patented or copyrighted materials to other public or private entities. Prices or fees for such sales or licensing may be based upon market considerations. JEA may designate how proceeds from such sales or licensing shall be used. Prices or fees for the sale of copyrighted data processing software, as defined in section 119.083, Florida Statutes, shall be established pursuant to section 119.083, Florida Statutes. 




(h)  To make or cause to be made such surveys, investigations, studies, borings, maps, drawings and estimates of cost and revenues as it may deem necessary, and to prepare and adopt a comprehensive plan or plans for the location, relocation, construction, improvement, revision and development of the utilities system. 




(i)  (1)  To issue revenue bonds or revenue certificates of JEA for the purpose of financing or refinancing the utilities system, including without limitation the financing of any one or more enlargements, expansions, developments, replacements, acquisitions or modernization of the utilities system, any expenses of the utilities system, any reserves deemed necessary or desirable by JEA and any other purpose not otherwise prohibited by law, and retiring any bond, note or revenue certificate issued under this article, or any bond, note or revenue certificate issued by or on behalf of the city to finance the water and sewer utilities previously owned or operated by the city, and for any combination of one or more such purposes in any single issue of revenue bonds or revenue certificates. At the discretion of JEA, such bonds or revenue certificates may be issued for any one or more of the several utility systems of JEA (or any combination thereof). 




(2)  The bonds or revenue certificates of each issue shall be authorized by resolution of JEA, which resolution shall contain such provisions relating to the protection and security of the holders of the bonds or revenue certificates, including their rights and remedies, and the rights, powers, privileges, duties and obligations of JEA with respect to the same. Such resolution may also contain provisions providing for the pledge of all or any part of the revenues of the utilities system, to which may, at JEA's discretion, be limited to the revenues of one or more of the several utility systems, to secure the payment of the bonds or revenue certificates of any issue and may provide for the pledge of other funds and accounts of JEA. Such resolution also shall determine the timing and manner of sale, which may be public or private; maturities; rate or rates of interest, which may be fixed or may vary at such time or times as provided or in accordance with a specified formula or method of determination (subject to any legal limitations on interest, as established by s. 215.84, Florida Statutes, or according to said section as it may from time to time be amended); and other terms and conditions of the bonds or revenue certificates, provided that JEA may delegate to the chairperson, managing director or other officer or employee of JEA designated by JEA the power to determine any such terms or conditions. However, the amounts and maturities of such bonds or revenue certificates and the interest rate or rates of such bonds or revenue certificates shall be within the limits prescribed by JEA and its resolution delegating to the chairperson, managing director or such other officer or employee of JEA the power to authorize the issuance and sale of such bonds or revenue certificates, and, in the case of the total aggregate amount of bonds or revenue certificates issued by JEA, within the limits prescribed by ordinance of the council. In case any officer whose signature or facsimile of whose signature shall appear on any bonds or revenue certificates shall cease to be such officer before the delivery of such bonds or revenue certificates, such signature or such facsimile shall nevertheless be valid and sufficient for all purposes the same as if such officer had remained in office until such delivery. All bonds and revenue certificates issued under the provisions of this article shall have and are hereby declared to have all the qualities and incidents of negotiable instruments under the negotiable instruments law of the state. The issuance of such bonds and revenue certificates shall not be subject to any limitations or conditions contained in any other law. 




(3)  Bonds or revenue certificates and refunding bonds or refunding revenue certificates issued pursuant to this article if sold by bid shall be sold to the bidder whose bid produces the lowest true interest cost to JEA. JEA may restrict the bidders in any sale by pre-qualification or otherwise and may reserve the right to reject any or all bids. Prior to any sale by bid of bonds or revenue certificates JEA shall cause notice to be given in such manner and at such time as JEA shall determine. Said notice shall specify such matters relating to the bonds or revenue certificates offered for sale as JEA shall determine and shall state the manner in which bids shall be given. JEA may reserve the right to waive any informalities or irregularities if JEA determines that such actions are in its best interest. In no event shall said bonds or revenue certificates be sold at a net interest cost to JEA in excess of the legal limit, as established by s. 215.84, Florida Statutes, or according to said section as it may from time to time be amended. 




(4)  In no event shall general obligation bonds be issued hereunder. 




(5)  Bonds or revenue certificates may be issued by resolution of JEA, subject only to the approval by ordinance of the council of the aggregate principal amount of such bonds or revenue certificates. 




(j)  To borrow money and to issue notes for any purpose or purposes for which bonds or revenue certificates may be issued under the provisions of this article, in accordance with the provisions of this article relating to the issuance of bonds or revenue certificates, and to refund the same and to issue notes in anticipation of the receipt of the proceeds of the sale of any such bonds or revenue certificates. 




(k)  To borrow money from the city, for any period not to exceed one year, to provide JEA with working capital to meet routine or emergency cash requirements and to maintain adequate inventories, at such interest rates and upon such conditions concerning the method of borrowing, the time and manner of payment and the maximum amount that may be on loan at any time, as are determined by ordinance of the council; to lend money from one of its utilities operations to another of its utilities operations for such period, at such interest rates and upon such other conditions concerning the method of borrowing, the time and manner of payment and the maximum amount that may be on loan at any time, all as determined by JEA; and to borrow money from lending institutions, including, without limitation, borrowing as part of a commercial paper or other short-term note financing program which may include provision for payment upon demand by the purchaser or purchasers, as authorized by resolution of JEA. When authorized by resolution of JEA, such notes, including renewals thereof, may be sold or placed by officers of JEA at public or private sale and delivered by such officers to the purchaser or purchasers thereof within the limitations and restrictions contained in such resolution. Such loans between utility systems and such borrowings from lending institutions, or between one or more of the utility systems, including borrowing as part of a commercial paper or other short-term note financing program, will not require the approval of the council. 




(l)  To enter into contracts determined by JEA to be necessary or desirable for the prudent management of JEA's funds, debt or fuels, and any and all other commodities used for the several utility systems including, without limitation, interest rate swaps, option contracts, futures contracts, contracts for the future delivery or price management of power, energy, natural gas or other related commodities, hedging contracts, other risk management techniques, securities lending agreements and forward purchase contracts. 




(m)  To invest money of JEA not required for immediate use, including proceeds from the sale of any bonds, revenue certificates or notes, in such obligations, securities, and other investments as JEA shall deem prudent, subject to any agreement with bondholders, revenue certificate holders or note holders. 




(n)  To enter into joint project agreements as provided by part II of chapter 361, Florida Statutes, for the purpose of implementing a project, as such term is defined in Part II of Chapter 361, Florida Statutes. A copy of all such joint project agreements shall be filed with the council and the mayor at least thirty days prior to the effective date of the agreement. Anything in this provision to the contrary notwithstanding, (i) any joint project agreement that involves a transfer of any function or operation that comprises more than ten percent of the total of the utilities system by sale, lease or otherwise to any other utility, public or private, or (ii) any joint project agreement that involves the issuance of debt not previously authorized by s. 21.04(i)(2), shall require prior approval of the council. 




(o)  To enter into agreements with one or more other electric utilities, public or private, and related contracts with respect to joint electric power projects as provided in section 2 of chapter 80-513, Laws of Florida, as amended. The provisions of said chapter 80-513 shall govern and control JEA in all respects in the carrying out of a joint electric power project authorized thereunder notwithstanding any provision of the charter or of the Ordinance Code of the City of Jacksonville which may be in conflict therewith. 




(p)  To transfer, sell, finance, lease or otherwise provide services or products, or by-products, developed or used by JEA incident to the exercise of the powers conferred by this article, including but not limited to, energy performance contracting, water, sewer and natural gas (and any other utility service hereafter provided by JEA) contracting, power marketing services, the testing and maintenance of customer-owned facilities such as transformers, capacitors, lighting, HVAC systems, water cooling and heating systems, energy management systems, etc.; the temporary leasing of JEA facilities such as oil storage tanks; the supply of steam or other thermal energy; the provision of specially conditioned power on the premises of customers and the provision of services or products to build, transfer, lease, finance, operate or sell cogeneration facilities, small power production facilities, specially conditioned power, energy conservation, energy efficiency and dispersed generation to other electric utilities both within and without the state or to any wholesale or retail customers of JEA, upon such terms and conditions as JEA shall by resolution fix and determine; and to transfer, sell, finance, lease or otherwise provide services, products or by-products developed or used by JEA incident to the exercise of the powers conferred by this article, in the delivery of water, wastewater and natural gas services, including but not limited to the financing, testing, maintenance and operation of customer owned facilities used in water, wastewater and natural gas functions; provided, however, that JEA will not enter into any activity pursuant to this section in addition to those activities listed herein without first providing written notice of such activities to the council auditor no less than 30 days before the commencement of such activity. Nothing in this article shall authorize or be construed to authorize JEA to transfer any function or operation which comprises more than ten percent of the total of the utilities system by sale, lease or otherwise to any other utility, public or private without approval of the council; provided, however, that no approval by the council shall become effective without subsequent referendum approval of the terms and conditions of the sale. So long as there are outstanding any of the city's "Capital Project Revenue Bonds" as originally authorized pursuant to Ordinance 97-1054-E, the council may approve only such transfer which does not materially adversely affect future receipts of JEA contributions as defined therein. 




(q)  (1)  To collect from customers and ratepayers monthly or one-time voluntary contributions to be deposited into an elderly and/or handicapped or low income customer emergency trust fund administered by JEA. The proceeds of such trust fund may be expended periodically by JEA for the purpose of providing financial assistance to elderly and/or handicapped or otherwise needy low income residents living within the service area of JEA for the payment of their utilities needs. The method of administration of such trust fund, including the collection and distribution thereof, shall be as provided by ordinance of the council. 




(2)  Upon the unanimous approval of the Board, and a two-thirds vote of the City Council, to collect monthly or one-time voluntary contributions from customers and ratepayers, for a charitable, scholastic, or public service community giving program. - Contributions from any such program shall be passed through to an appropriate non-profit entity for administration and distribution and shall not be administered by JEA. The results of such giving program shall be reported annually each July 1st to the Council. 




(3)  Upon approval of the Board, to collect monthly or one-time voluntary contributions from customers, ratepayers or other contributors for other customer assistance programs directly related to services or utilities provided by JEA. The results of such giving program(s) shall be reported annually each July 1st to the Council. Contributions from any such program shall be passed through to an appropriate non-profit entity for administration and distribution and shall not be administered by JEA. 




(r)  To jointly or separately plan, finance, operate, use, share costs of, sponsor, publicize or otherwise participate in projects, systems, programs or measures to promote or implement electric and natural gas energy, electrotechnologies, water, wastewater and natural gas conservation and efficiency, power conditioning and load management, including, but not limited to, energy, water and wastewater conservation, energy efficiency and conditioning or load reducing or load shaping modifications to the maintenance and operating procedures and facilities of a building or facility or in the installation therein; energy, water and wastewater conserving and energy efficiency modifications to windows and doors, pipes, pumps and motors; caulking and weatherstripping; insulation; automatic energy control systems; load management systems; hot water systems; replacements or modifications of lighting fixtures; and energy recovery and recycling systems; and research and development relating thereto within or without the state. 




(s)  To delegate any act authorized pursuant to this article to any officer, employee or agent of JEA as it may deem necessary or desirable for the prudent management of JEA. 




(t)  To do all acts and deeds necessary, convenient or desirable, incidental to the exercise and performance of the powers and duties granted to JEA in this article. 




(u)  Express authority is given JEA to enter into any contracts, leases or other agreements with other governmental bodies (either local, state or federal) for the purpose of carrying out any of the provisions, powers or purposes of this article. JEA is expressly prohibited from appropriating or expending any of its funds for payments, contributions or transfer to any non-profit organization or any other group, association or entity other than those whose primary purpose directly involves the electric, water, wastewater and natural gas utility, (or any other utility which may, in the future, be operated by JEA) industries, or electric energy, water, wastewater and natural gas (or any other utility which may, in the future, be operated by JEA) related matters. 




(v)  If JEA determines that it is necessary or appropriate for it to provide, operate or maintain any other utility system or function other than electric, water wastewater and natural gas, JEA shall by resolution identify such additional utility system or systems or function or functions and indicate its desire to provide such utility service or services or function or functions to the council. The JEA resolution to be provided to council for adoption and approval shall address relative real property tax treatment of JEA providing, operating or maintaining the additional utility system. Upon the adoption and approval of this resolution by JEA and the council, voting as separate entities, JEA, with respect to the specified system or systems, shall be vested with all powers set forth herein or in general law that would, but for the provisions of this article, apply to such specified utility system or systems. 




(w)  To exercise all powers granted to the city with regard to sewage collection and disposal and to water supply pursuant to chapters 170 and 180, Florida Statutes, including the issuance of bonds or notes in anticipation thereof payable from special assessments under said chapter 170, Florida Statutes. 




(x)  To coordinate carefully with the Department of Public Works of the City of Jacksonville and the Jacksonville Transportation Authority the planning and execution of engineering and construction projects involving underground work and streets and highways to seek to minimize the total cost of such projects and to reduce disruption to the citizens of the city to the maximum extent possible. 




(y)  To expend JEA funds up to one and one-half (1.5) percent of the prior year's gross revenues to promote the efficient use of JEA's services through public education including exhibits, conferences, displays, tours and other events customary to the utilities industry and also to publicize, advertise and promote the objects of this article and to promote the objectives of JEA in the manner set forth by resolution of JEA. Accordingly, JEA may expend its funds to make known to the users, potential users and public in general the advantages, facilities, resources, products, attractions and attributes of the services provided by JEA and to further create a favorable climate of opinion concerning the activities and projects authorized and indicated by this article. JEA may also, to the extent permitted by the laws of the State of Florida, expend funds in cooperative efforts to and with other agencies, both public and private, in accomplishing the purposes enumerated and indicated by this article; and in furtherance thereof. JEA may also authorize expenditures for any and all of the purposes herein enumerated, including but not limited to, meals, hospitality and entertainment of persons in the interest of promoting and engendering good will toward the activities and projects herein authorized. Whenever an expenditure of funds for any of the foregoing purposes is made by a member or employee of JEA, JEA may reimburse such member or employee therefor, but only after such expenditures have been duly authorized by JEA or its managing director if so delegated to do so. JEA will provide a list of proposed promotional expenditures each year to the council auditors. 




(z)  To allocate costs between the electric, water, sewer, natural gas and any other utility system operated now or in the future by JEA on a cost accounted basis. 




(aa)  To assist the City of Jacksonville and any of its departments and independent agencies in the development of joint financing programs for the purpose of financing capital improvement programs for the City of Jacksonville and any of its departments and independent agencies. 




(bb)  To enter into such interlocal agreements authorized by, and to become a member of such separate legal entity or entities created pursuant to chapter 163, Florida Statutes, as JEA shall determine by resolution are necessary or desirable to accomplish the purposes enumerated and indicated by this article; and, to the extent permitted by the laws of the State of Florida, to enter into such joint ventures, partnerships, joint ownership arrangements, or other similar arrangements with other persons or entities, public or private, as JEA shall determine by resolution are necessary or desirable to accomplish the purposes enumerated and indicated by this article. 




(cc)  To allocate and allot the sums appropriated by the council in JEA's annual budget for more specific purposes and to transfer from time to time during the fiscal year, without further council approval, appropriated funds including capital outlay funds from one of the purposes for which funds are appropriated to another of such purposes, if, in the discretion of JEA, such transfer is necessary to carry out all of the purposes for which funds were appropriated, subject to applicable law; provided however, nothing in this section shall authorize JEA to transfer appropriated funds from its operating budget to its capital outlay budget or vice versa, without prior approval of the council. This includes the financing of power conditioning and energy conservation equipment for both residential and nonresidential customers providing that the receivables at any point in time will not exceed ten (10) percent of the prior year's utilities system's revenues. A written summary of all budget transfers shall be provided to the council auditor at the end of each quarter. 




(dd)  To the extent permitted by the laws of the State of Florida, to have ownership and membership in separate organization entities, including but not limited to corporations, to conduct utility related activities and functions. A copy of all such ownership agreements shall be filed with the council and the mayor at least thirty (30) days prior to the effective date of the agreement. 




(ee)  (1)  To shut off and discontinue the supplying of services of one utility system, to any and all users of the utilities system, for the nonpayment, when due, of the rates, assessments, fees or charges, for facilities or services of that particular utility system, or for facilities or services of any other utility system. 




(2)  To deny any application for services of one utility system, to any and all users or potential users of the utilities system for the nonpayment, when due, of rates, assessments, fees or charges for facilities or services of that particular utility system, or for facilities or services of any other utility system. 




(Laws of Fla., Ch. 78-538, § 1; Laws of Fla., Ch. 80-515, § 1; Laws of Fla., Ch. 82-312, § 15; Ord. 84-1307-754, § 25; Ord. 86-164-454, § 1; Ord. 86-1458-879, § 1; Laws of Fla., Ch. 92-341, § 1; Ord. 93-82-1385, § 1; Ord. 94-1268-757, § 1; Ord. 97-12-E, § 2; Ord. 98-253-E, § 1; Ord. 2005-1032, § 1; Ord. 2015-764-E , § 2; Ord. 2018-142-E , § 1) 




Section 21.05. - Construction. 



The powers of JEA shall be construed liberally in favor of JEA. No listing of powers included in this article is intended to be exclusive or restrictive and the specific mention of, or failure to mention, particular powers in this article shall not be construed as limiting in any way the general powers of JEA as stated in Section 21.04. It is the intent of this article to grant to JEA full power and right to exercise all authority necessary for the effective operation and conduct of JEA. It is further intended that JEA should have all implied powers necessary or incidental to carrying out the expressed powers and the expressed purposes for which JEA is created. The fact that this article specifically states that JEA possesses a certain power does not mean that JEA must exercise such power unless this article specifically so requires. JEA's power to levy special assessments shall not be deemed to be the power to levy taxes. 




(Ord. 93-82-1385, § 1; Ord. 97-12-E, § 2; Ord. 98-253-E, § 1) 




Section 21.06. - Bonds and revenue certificates eligible for legal investments. 



Notwithstanding any provisions of any other law or laws to the contrary, all revenue bonds and revenue certificates including refunding bonds and refunding revenue certificates, issued pursuant to this article shall constitute legal investments for savings banks, trust companies, executors, administrators, trustees, guardians, and other fiduciaries, and for any board, body, agency or instrumentality of the State of Florida, or of any county, municipality, or other political subdivision of the State of Florida; and shall be eligible as security for deposits of state, county, municipal and other public funds. 




(Laws of Fla., Ch. 78-538, § 1; Laws of Fla., Ch. 80-515, § 1; Ord. 84-1307-754, § 25; Ord. 93-82-1385, § 1) 




Editor's note— Former § 21.06, relative to transfer of property by the city, was deleted by § 1 of Ord. 93-82-1385, and former § 21.05 was subsequently renumbered as s. 21.06. The provisions of former § 21.06 derived from Laws of Fla., Ch. 78-538, § 1; Laws of Fla., Ch. 80-515, § 1; Ord. 84-1307-754, § 25 and Laws of Fla., Ch. 92-341, § 1. 




Section 21.07. - Fiscal and budgetary functions. 



JEA shall have fiscal and budgetary functions, subject to the limitations herein expressed: 




(a)  The fiscal year of JEA shall commence on October 1 of each year and end on the following September 30. 




(b)  JEA shall prepare and submit its budget for the ensuing year to the city on or before July 1 of each year, setting forth its estimated gross revenues and other available funds, and estimated requirements for operations and maintenance expenses, capital outlay, debt service, and depreciation and reserve account. The council and the mayor shall approve or disapprove such budget in the manner provided in article 14 for budgets of independent agencies. 




(c)  As consideration for the unique relationship between the City of Jacksonville and JEA, as a tax-exempt entity within the consolidated government, and in recognition of the shared attributes with the consolidated City of Jacksonville in connection with its electric, water, and sewer distribution systems, there shall be assessed upon JEA in each fiscal year, for the uses and purposes of the city, from the revenues of the electric system and the water and sewer system operated by JEA available after the payment of all costs and expenses incurred by JEA in connection with the operation of such electric system and water and sewer system (including, without limitation, all costs of operation and maintenance, debt service on all obligations issued by JEA in connection with such electric system and water and sewer system and required reserves therefore and the annual deposit to the depreciation and reserve account required pursuant to section 21.07(g)), an amount as provided herein. Effective October 1, 2016, consistent with the provisions of this section 21.07(c), JEA shall pay the city combined assessment for the electric system and the water and sewer system. The combined assessment for the electric system and the water and sewer system shall equal, but not exceed the greater of (A) the sum of (i) the amount calculated by multiplying 7.468 mills by the gross kilowatt-hours delivered by JEA to retail users of electricity in JEA's service area and to wholesale customers under firm contracts having an original term of more than one year (other than sales of energy to Florida Power and Light Company from JEA's St. Johns River Power Park System, exception ending December 31, 2017) during the twelve-month period ending on April 30 of the fiscal year immediately preceding the fiscal year for which such assessment is applicable plus (ii) the amount calculated by multiplying 389.20 mills by the number of K-Gals (1=1000 gallons) potable water and sewer service, excluding reclaimed water service, provided to consumers during the twelve-month period ending on April 30 of the fiscal year immediately preceding the fiscal year for which such assessment is applicable, or (B) a minimum calculated amount which increases by 1% per year from fiscal year 2016-2017 through fiscal year 2022-2023 using the fiscal year 2015-16 combined assessment of $114,187,538 as the base year. The amounts applicable to clause (B) above are: for fiscal year 2016-2017 - $115,329,413; for fiscal year 2017-2018 - $116,482,708; for fiscal year 2018-2019 - $117,647,535; for fiscal year 2019-2020 - $118,824,010; for fiscal year 2020-2021 - $120,012,250; for fiscal year 2021-2022 - $121,212,373; and for fiscal year 2022-2023 - $122,424,496. 




(d)  The assessment calculations for the electric system and the water and sewer system shall be in effect until September 30, 2023. The council may reconsider the assessment calculations after October 1, 2022 and changes, if any, shall become effective October 1, 2023. The council may change the assessment calculations by ordinance within the provisions of this section 21.07. Should the council not reconsider the assessment calculations, the assessments shall be calculated using the existing formulas specified in Section 21.07(c), including a minimum calculated amount in clause (B) therein, which increases by one percent per year for each fiscal year computed as provided in Section 21.07(c). In addition to the annual assessment as calculated in Section 21.07(c), JEA pursuant to the terms of an Interagency Agreement (as amended) with the City, agreed to provide total nitrogen water quality credit to the City to assist the City in meeting its Basin Management Action Plan load reduction goal (BMAP Credit). If JEA cannot provide the BMAP Credit pursuant to the terms of the Interagency Agreement dated March 22, 2016 (as amended), council and JEA shall work cooperatively to address the BMAP Credit shortfall or council may reconsider the assessment calculations. 




(e)  The council shall have the power to appropriate annually a portion of the available revenues of each utility system (other than the electric, water and sewer systems) operated by JEA for the uses and purposes of the city. This appropriation shall be based on a formula to be agreed upon by JEA and the council. Any covenants or pledges to lenders associated with such proposed additional utility system which impair council's ability to appropriate revenues from that additional utility system, other than a pledge of gross revenues to bondholders, shall be included in the JEA resolution required in s. 21.04(v) or any future resolution allowing for financing of activities associated with that additional utility system. 




(f)  JEA shall pay over to the city (i) the amounts assessed upon JEA pursuant to section 21.07(c) and (ii) such portions of the funds actually appropriated by the council pursuant to section 21.07(e) at such time as the council may request, but not in advance of collection. Although the calculation for (i) the amounts assessed upon JEA pursuant to section 21.07(c) and (ii) the annual transfer of available revenue from JEA to the city pursuant to section 21.07(e) is based upon formulas that are applied specifically to the respective utility systems operated by JEA, JEA, in its sole discretion, may utilize any of its revenues regardless of source to satisfy its total annual obligation to the city mandated by said sections 21.07(c)and (e). 




(g)  JEA shall be required to set aside each year in a depreciation and reserve account established for each utility system it operates, an amount equal to not less than 10 percent of its annual net revenues for the previous year attributable to each such system. For such purpose, "annual net revenue" shall mean annual gross revenues derived by JEA from the operation of such system reduced by expenses for operation and maintenance allocable to such system and debt service allocable to such system. Funds set aside in each such depreciation and reserve account shall be used exclusively for enlargements, extensions, improvements and replacements of capital assets of the utility system for which such account was established or to pay or provide for the payment of JEA's bonds, notes or revenue certificates relating specifically to such system; provided, however, that if JEA by resolution determines that it is in the best interests of JEA to use all or any portion of the funds set aside in the depreciation and reserve account established with respect to a particular utility system for the purposes of another utility system, then such funds may be so applied. 




(h)  JEA shall not be required to utilize the personnel, motorpool, purchasing, communication or information systems services of the city. By mutual agreement of JEA and the city such services may be provided from one party to the other but only on a cost-accounted basis. JEA shall be required to use the legal services of the city on a cost-accounted basis except in those cases when the chief legal officer of the city determines that the city legal staff cannot or should not provide legal services in the required legal area. JEA shall appropriate the funds necessary to meet the obligations for outside legal services as determined by the chief legal officer of the city. Such chief legal officer shall consult with JEA before he or she selects outside counsel. 




(i)  Unless otherwise determined by JEA, all revenues and service charges receivable by JEA as payment for the sale of utilities services shall be collected and received by the tax collector. The tax collector shall deposit to the account of or otherwise turn over to JEA such funds at such times and in such manner as JEA may from time to time designate by resolution. JEA may provide for the collection of such revenues and service charges directly by JEA, provided that the council auditor shall be notified in writing of any proposed change from the current collection process utilizing the Tax Collector and that such change shall not take place until the next fiscal year after such notice is given. 




(j)  JEA shall employ and fix the compensation of the managing director, who shall manage the affairs of the utilities system under the supervision of JEA. The entire working time of such managing director shall be devoted to the performance of the duties of such office and the managing director shall have no outside employment or business. The managing director shall be a graduate of an accredited college or university, or have at least ten years' managerial experience in a consumer-oriented industry or comparable enterprise. JEA may appoint and fix the compensation of 48 staff assistants to the managing director, to serve at the pleasure of JEA. JEA shall employ and fix the compensation of the department heads, deputy directors of departments, division chiefs and assistant division chiefs of the utilities system. JEA may adopt position titles different from those recited herein, consistent with utility industry practice. The managing director, department heads, deputy directors of departments, staff assistants, division chiefs and assistant division chiefs shall not be included within the civil service system of the city. JEA may employ such certified public accountants, consultants and other employees for special purposes, not within the civil service system, as it may require, and fix and pay their compensation. Whenever used in this s. 21.07(i), "compensation" shall mean both salary and benefits, exclusive of city pension benefits. All personnel appointed by JEA pursuant to this s. 21.07(i) shall participate in the City of Jacksonville pension plan in the same manner as other employees of JEA who participate in such plan. However JEA shall have the option to establish an employee deferred compensation program separate from the city's employee deferred compensation program. 




(k)  JEA is authorized to pay over to other local governmental units outside the city annually a portion of available revenues derived from operations in such local governmental units' territories, for the uses and purposes of such local governmental units, an amount not to exceed that which would be calculated using the procedures in Sections 21.07(c)and (e), but only to the extent that JEA is able to, and does, include in the rates imposed only upon the customers in such local governmental units' territories the total amounts in respect of such payments. 




(l)  In addition to all other sums paid by JEA to the City of Jacksonville, JEA shall pay to the City of Jacksonville a franchise fee in an amount equal to three percent (3%) of the revenues of the electric system and the water and sewer system as set forth in Section 21.07(c) herein. The franchise fee will commence for revenues derived effective April 1, 2008 and shall be paid monthly with the first payment payable on June 1, 2008. The franchise fee shall be limited to (1) revenues derived within Duval County not including Urban Service Districts 2-5, and (2) per customer, total water and sewer rate revenues, and (3) up to a per customer maximum of $2,400,000 per fiscal year of electric rate revenues. The franchise fee shall be calculated each month by multiplying three percent (3%) by the sum of JEA's base rate electric revenues, fuel rate revenues, water rate revenues and sewer rate revenues for that month excluding unbilled revenues and uncollectible accounts. The franchise fee shall be calculated on revenues derived from the sale of gross kilowatt-hours and number of cubic feet of potable water and cubic feet of sewer service as set forth in Section 21.07(c). Notwithstanding the foregoing, no franchise fee shall be paid on franchise fees, state utility taxes, fuel related interchange sales, sales for resale, City of Jacksonville accounts, JEA accounts, investment income and other revenues. JEA shall be authorized to pass-through the amount of the franchise fees set forth herein and associated charges resulting from the stated three percent (3%) franchise fee calculation on rate revenues notwithstanding the $2,400,000 limit set forth herein to the customers of JEA, in accordance with the customers' proportionate share of rate revenues as calculated above. This franchise fee is in consideration of the administrative costs incurred by the City to coordinate functions and services with JEA, for the exclusive right to serve electric, water and sewer customers, for use by JEA of the public rights-of-way used by it in connection with its electric distribution system and its water and sewer distribution and collection system, and in further consideration of the unique relationship of JEA and the City, in which JEA is a wholly owned public utility, and such other good and valuable consideration that has been agreed to between JEA and the City of Jacksonville. The gross franchise fee and the amount of the pass-through set forth herein may be increased by ordinance, initiated by the Mayor and approved by two-thirds supermajority of the City Council, but the franchise fee shall not exceed six percent (6%) of the gross utility revenues as calculated above. The JEA and the City shall enter into a Franchise Fee Agreement for the administration of the Franchise Fee. 




(Laws of Fla., Ch. 78-538, § 1; Laws of Fla., Ch. 80-515, § 1; Ord. 81-921-490, § 1; Ord. 84-1307-754, § 25; Ord. 89-1001-632, § 1; Laws of Fla., Ch. 92-341, § 1; Ord. 93-82-1385, § 1; Ord. 97-12-E, § 2; Ord. 98-253-E, § 1; Ord. 2003-1320-E, § 1; Ord. 2007-838-E, § 1; Ord. 2007-1132-E, § 1; Ord. 2015-764-E , § 2; Ord. 2018-747-E , § 2) 




Section 21.08. - Employees. 



All employees of the utilities system shall be employees of JEA and shall be subject to articles 16 and 17 unless otherwise provided by the council, which shall be and continue to be the legislative body as provided in section 447.203(10), Florida Statutes. JEA shall be fully responsible for the administration and operation of all utility services as set out in this article and in order to meet its administrative and operational responsibilities, JEA shall have full and independent authority to hire, transfer, promote, discipline, terminate and evaluate employees engaged to provide any and all of the utilities services for which it is responsible and accordingly, consistent with the provisions of article 17, JEA may establish employment policies relating to hiring, promotion, discipline and termination, and other terms and conditions of employment, and enter into negotiations with employee organizations with respect to wages, hours and terms and conditions of employment and take such other employment related action as needed to assure effective and efficient administration and operation of the utilities system. In order to effectively implement the foregoing, JEA shall perform all functions with regard to its own employees that are performed by the City department or division which oversees city employees in regard to personnel matters. JEA, at its expense, shall provide accidental death benefits for all employees engaged in hazardous duty as determined by JEA, in the amount of $50,000 payable to the beneficiary named by the employee, or as otherwise provided, in the event said employee dies as a result of an accident occurring to any employee in the course of his/her employment. Nothing contained in this section 21.08 shall be construed to supersede or repeal any provision of section 12 of Chapter 80-513, Laws of Florida, as amended. 




(Laws of Fla., Ch. 78-538, § 1; Laws of Fla., Ch. 80-515, § 1; Ord. 84-1307-754, § 25; Ord. 87-203-345, § 1; Laws of Fla., Ch. 92-341, § 1; Ord. 97-12-E, § 2; Ord. 98-253-E, § 1; Ord. 2011-732-E; Ord. 2015-764-E , § 3) 




Editor's note— Ordinance 2007-839-E, § 18, authorized updated department/division names pursuant to reorganization. 




Section 21.09. - Awards of contracts. 



(a)  JEA shall not be subject to the provisions of Chapter 126, Ordinance Code of the City of Jacksonville, as the same may be amended from time to time, however, JEA in entering into any contracts relating to the construction, reconstruction, repair, operation or maintenance of the utilities system or the purchase of supplies, equipment, machinery and materials for the utilities system or the contracting or otherwise purchasing for any advisory, professional or any other services may establish such rules, regulations or procedures as it may deem desirable or necessary in connection therewith. In the absence of such specific authority, rules, regulations or procedures, JEA shall follow the provisions of Chapter 126 of the Ordinance Code of the City of Jacksonville, as the same may be amended from time to time. JEA shall have the right to reject any and all bids, in whole or in part, in the best interests of JEA. Nothing in this chapter shall be construed to limit the power of JEA to construct, repair, or improve the utilities system, or any part thereof, or any addition, betterment or extension thereto, directly by the officers, agents, and employees of JEA, or otherwise by contract. JEA is authorized to implement and to take all actions necessary to administer a purchasing and procurement program directed to Minority Business Enterprises including, but not limited to, prime contractors, subcontractors, consultants, subconsultants, and suppliers. Any such Minority Business Enterprise program shall be implemented by JEA to remedy discrimination or the present effects of past discrimination, if any, suffered by Minority Business Enterprises in the business community in the area served by JEA. For purposes of this chapter, the term "Minority Business Enterprise" shall be defined by JEA and shall include, at a minimum, those business entities that are legitimately owned, operated and controlled by persons who have been shown to have been discriminated against or who suffer from the present effects of past discriminations, if any, in the business community in the area served by JEA. Such program shall be used to redress and remedy discrimination or the present effects of past discrimination, if any, as may be determined by JEA, and which are shown to have been suffered by Minority Business Enterprises, in the business community in the area served by JEA. 




(b)  No member of JEA or officer or employee thereof shall either directly or indirectly be a party to, or be in any manner interested in, any contract or agreement with JEA for any matter, cause or thing whatsoever in which such member shall have a financial interest or by reason whereof any liability or indebtedness shall in any way be created against JEA. If any contract or agreement shall be made in violation of the provisions of this section the same shall be null and void and no action shall be maintained thereon against JEA. 




(Laws of Fla., Ch. 78-538, § 1; Laws of Fla., Ch. 80-515, § 1; Ord. 80-113-169, § 1; Ord. 81-921-490, § 2; Ord. 84-1307-754, § 25; Ord. 84-229-307, § 1; Ord. 86-1475-875, § 1; Ord. 88-989-705, § 1; Ord. 91-678-447, § 1; Laws of Fla., Ch. 92-341, § 1; Ord. 93-82-1385, § 1; Ord. 97-12-E, § 2; Ord. 98-253-E, § 1) 




Section 21.10. - Execution of instruments; examination of claims; funding through revenue bonds or revenue certificates. 



All instruments in writing necessary to be signed by JEA shall be executed by the chairperson and secretary or assistant secretary, or by such officer, agent or employee of JEA as it may by resolution designate. JEA shall provide for the examination of all payrolls, bills, and other claims and demands against JEA to determine before the same are paid that they are duly authorized, in proper form, correctly computed, legally due and payable, and that JEA has funds on hand to make payment. Funds on hand to make payment shall be deemed to have been provided when revenue bonds or revenue certificates of JEA (or notes issued in anticipation thereof) to finance the acquisition and construction of plants and facilities for the production and/or transmission of electricity, the production and transmission of water, the transmission and treatment of wastewater and the transmission of natural gas, costing in excess of $10,000,000.00 have been duly authorized as provided in this article whereupon JEA may enter into instruments in writing for the acquisition and construction of such plants and facilities and may sell such revenue bonds or revenue certificates (or notes issued in anticipation thereof) in the manner provided in this article in installments to provide funds as obligations of JEA under such instruments in writing become due. 




(Laws of Fla., Ch. 78-538, § 1; Laws of Fla., Ch. 80-515, § 1; Ord. 84-1307-754, § 25; Laws of Fla., Ch. 92-341, § 1; Ord. 93-82-1385, § 1; Ord. 97-12-E, § 2; Ord. 98-253-E, § 1) 




Section 21.11. - Legislative authority of council. 



Notwithstanding any provision of this charter to the contrary, the council may repeal or amend any portion of this article, by two-thirds vote of the membership of the council. A public hearing on the adoption of the ordinance shall be advertised in substantially the same manner as the council is required to advertise its intention pursuant to s. 200.065, Florida Statutes, and held not earlier than 30 days after the introduction of the ordinance into the council. The council shall take final action on the ordinance only after the expiration of 60 days after the advertised public hearing, and no ordinance shall be enacted except by a two-thirds vote of the entire council. If the mayor disapproves the ordinance, the council may enact it notwithstanding such disapproval only by a four-fifths vote of the entire council. 




(Laws of Fla., Ch. 78-538, § 1; Laws of Fla., Ch. 80-515, § 1; Ord. 84-1307-754, § 25; Laws of Fla., Ch. 92-341, § 1) 




Section 21.12. - Severability. 



If any provisions of this article or the application thereof to any person or circumstance is held invalid by a court of competent jurisdiction, the invalidity shall not affect other provisions or applications of this article which can be given effect without the invalid provision or application, and to this end the provisions of this article are declared to be severable. 




(Ord. 93-82-1385, § 1) 









Sent: Tuesday, November 05, 2019 11:29 AM
To: Miller, Carla; Green, Lisa

Cc: Sidman Martin, Margaret; Brown, Cheryl
Subject: FW: 2019 Questions & Memos re: JEA

Good morning,
Per Peggy’s request, please see the correspondence below (and attached) that was circulated this
morning to the Council Members regarding JEA. Thank you.

Merriane G. Lahmeur

Senior Certified Paralegal to:

Peggy Sidman, Deputy Legislative Affairs & Managing Deputy
Paige Johnston, Chief of Legislative Affairs

City of Jacksonville - Office of General Counsel

117 West Duval Street, Suite 480

Jacksonville, Florida 32202

Telephone: (904) 255-5057

From: Sidman Martin, Margaret

Sent: Tuesday, November 05, 2019 9:23 AM
To: CM

Subject: 2019 Questions & Memos re: JEA

At the Agenda/ Organizational meeting Monday November 4, 2019, there was a request for memos
that were circulated regarding the 2019 Future of JEA, along with an e-mail response to Council
Member Priestly Jackson. Above attached are those documents.

Regards,
Peggy

Margaret M. “Peggy” Sidman

Deputy Legislative Affairs and Managing Deputy
Office of General Counsel

117 W. Duval Street, Suite 480

Jacksonville, FL 32202

Telephone: (904) 255-5055

Fax: (904) 255-5119

Email: psidman@coj.net



mailto:psidman@coj.net




From: Gabriel, Jason

To: Hodges. Lawsikia

Cc: Granat, Sean; Phillips, Jon

Subject: FW: ITN 127-19

Date: Wednesday, December 18, 2019 4:19:47 PM

From: Miller, Carla

Sent: Wednesday, December 18, 2019 3:54 PM
To: Gabriel, Jason

Subject: ITN 127-19

| have just shared information with Lawsikia Hodges on the ITN. This data is confidential under my
agreements with JEA.

Based upon that information, | have recommended that pursuant to Section 3.0 of the ITN, the JEA
should immediately cancel this ITN process.

Carla Miller

Director, ECO

Ethics, Compliance and Oversight
(904) 255-5507 Hotline (904) 630-1015



mailto:/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP (FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=C33B6A21184C473AA694D57E6BF6A79D-JGABRIEL

mailto:LHodges@coj.net

mailto:SGranat@coj.net

mailto:JPhillips@coj.net




From: Gabriel, Jason

To: Granat. Sean; Hodges. Lawsikia; Durden, Stephen

Subject: FW: JEA ITN -127-19 Strategic Alternatives (OIG Correspondence 2020-10-0004)
Date: Friday, October 04, 2019 5:15:26 PM

Attachments: 2020-10-0004 JEA ITN 127-19 .pdf

From: Green, Lisa

Sent: Friday, October 04, 2019 5:12 PM

To: zahnaf@jea.com

Cc: agreen@mebusinessolutions.com; vinyht@jea.com; Hobson, Ted E. - Chief Compliance Officer;
Wilson, Scott; Hazouri, Thomas; Gabriel, Jason; Miller, Carla; Lee, Jacqueline; Denmark, Tristan;
Inspector General

Subject: JEA ITN -127-19 Strategic Alternatives (OIG Correspondence 2020-10-0004)

Good Afternoon Mr. Zahn:
Please review the attached correspondence concerning the above-referenced ITN.
Please contact me directly at 904-630-8038 or via e-mail, if you have any questions.

Regards,

Lisa A. Green, CIG

Inspector General

Office of Inspector General

City of Jacksonville

231 East Forsyth Street, Suite 470
Jacksonville, FL 32202

Direct: 904.630.8038

Hotline: 904.630.8000

“Enhancing Public Trust in Government Through Independent and Responsible Oversight”

** please note that under Florida's very broad public records law, e-mail communications to and
from city officials are subject to public disclosure.**

In order to preserve the integrity of OIG processes and any potential investigation, you are hereby advised not
to discuss in any manner any meetings, interviews, requests for information, or the nature of any investigation,
with any other persons. All correspondence, electronic or otherwise, should be directed solely to the OIG.



mailto:/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP (FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=C33B6A21184C473AA694D57E6BF6A79D-JGABRIEL

mailto:SGranat@coj.net

mailto:LHodges@coj.net

mailto:SMDurden@coj.net



OFFICE OF INSPECTOR GENERAL
CITY OF JACKSONVILLE

DATE: October 4, 2019

TO: Aaron F. Zahn, Managing Director and Chief Executive Officer
JEA

FROM: Lisa A. Green, Inspector General

Office of Inspector General

SUBJECT: JEA’s ITN - 127-19 Strategic Alternatives
Office of Inspector Generai Correspondence Number 2020-10-0004

The deadline for replies to [TN - 127-19 Strategic Alternatives is Monday, October 7, 2019. Per the
ITN - 127-19 Strategic Alternatives, Section 2.12, Ethics, “...The Respondent shall comply with all
JEA and City of Jacksonville ordinances, policies, and proceduires regarding business ethics.”

In accordance with Chapter 602, Part 3, §602.303, the duties and functions of the Office of Inspector
General (OIG), shall include the authority, power and responsibility, in part, to conduct contract
oversight and reviews pertaining to activities of the Consolidated Government, including those of the
Independent Authorities. In particular, including but not limited to §602.303(p), the OIG has the
authority to “Monitor, inspect and review, without limitation, the operations, activities, performance,
and procurement processes including, but not limited to, bid specifications, bid submittals, activities
of the contractor, their subcontractors and lower tier contractors, its officers, agents and employees,
lobbyists, officials and staff of any office, agency, department, or part of the entire consolidated
government, in order to ensure compliance with contract specifications and detect waste, fraud and
abuse.”

In addition, per §602.303(d), the OIG has the authority to “receive full and unrestricted access to the
records of any and all officials and employees, contractors, including their subcontractors and lower
tier subcontractors, of any office, agency, department, or part of the entire consolidated government
and other parties doing business with any office, agency, department, or part of the entire
consolidated government or receiving funds from any office, agency, department, or part of the entire
consolidated government.”

In accordance with §602.621(k), the Director of the Office of Ethics, Compliance and Oversight
(Office of Ethics) is authorized, in part, to “Investigate, review and report on City issues, and past,
present and proposed programs, activities, accounts, records, contracts and transactions all as
related to the prevention and remediation of conflicts of interest, fraud, waste, and corruption.”

“Enhancing Public Trust in Government Through Independent and Responsible Oversight”

PO Box 43586, Jacksonville, FLL 32203
Email: InspectorGeneral@coj.net Website: hitp://www.coj.net/oig
Office: (904) 630-8000 Fax: (904} 630-8003







2 | JEA’s ITN - 127-19 Strategic Alternatives
Office of Inspector General Correspondence Number 2020-10-0004

Pursuant to the authorities outlined above, the OIG and the Office of Ethics will attend meetings
related to JEA's ITN - 127-19 Strategic Alternatives in order to monitor and ensure compliance with
applicable laws, rules and/or policies.

The OIG and the Office of Ethics respectfully request advance notification of all upcoming meeting
dates, times and locations for any scheduled Evaluation Committee and Negotiation Team meetings
pertaining to JEA's ITN - 127-19 Strategic Alternatives. In addition, please notify our respective
offices no later than forty-eight hours prior to any future meeting dates. In the event that you have
questions, please contact me directly at 904-630-8038, or via e-mail at lgreen@coj.net and please
courtesy copy Director Miller (CarlaM @coj.net).

Thank you in advance for your cooperation and assistance in this matter.

cc:
April Green, Chair, JEA Board of Directors
Herschel Vinyard, Chief Administrative Officer
Ted Hobson, Vice-President and Chief Compliance Officer
The Honorable Scott Wilson, President, City Council
The Honorable Tommy Hazouri, Vice-President, City Council
The Honorable Danny Becton, Council Member, City Council
Jason Gabriel, General Counsel, Office of General Counsel
Carla Miller, Director, Office of Ethics, Compliance and Oversight
Office of Inspector General Correspondence Number 2020-10-0004










From: Orfano, Joseph E. - Treasurer

To: Hodges. Lawsikia
Cc: Dykes, Melissa H. - Interim Managing Director CEQ
Subject: FW: JEA Voluntary Notice Regarding Termination of ITN Process
Date: Tuesday, December 24, 2019 11:03:02 PM
Attachments: imaqge001.png
image006.png

47811628 v 1 Voluntary Disclosure regarding Termination of ITN.DOCX

EXTERNAL EMAIL: This email originated from a non-COJ email address. Do not click any links or
open any attachments unless you trust the sender and know the content is safe.

Lawsikia:

Apologies, as Mike Watkins sent a draft voluntary EMMA filing this afternoon. We can discuss upon
your review later this week.

Happy holidays!

Joe Orfano

Treasurer

Direct: (904) 665-4541
Mobile: (904) 677-1873
Fax: (904) 664-8334

From: watkinsm@gtlaw.com <watkinsm@gtlaw.com>

Sent: Tuesday, December 24, 2019 4:53 PM

To: Orfano, Joseph E. - Treasurer <orfaje@jea.com>; Hahn, Robert L. - Bond Administration
Specialist <hahnrl@jea.com>

Cc: wilsonj@gtlaw.com; bligha@gtlaw.com; rogersmel@gtlaw.com

Subject: JEA Voluntary Notice Regarding Termination of ITN Process

[External Email - Exercise caution. DO NOT open attachments or click links from unknown
senders or unexpected email.]



mailto:orfaje@jea.com

mailto:LHodges@coj.net

mailto:dykemh@jea.com
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VOLUNTARY NOTICE REGARDING
TERMINATION OF INTENT TO NEGOTIATE


relating to


JEA


Electric System Revenue Bonds


Electric System Subordinated Revenue Bonds


St. Johns River Power Park System Revenue Bonds, Issue Three


Bulk Power Supply System Revenue Bonds


Water and Sewer System Revenue Bonds


Water and Sewer System Subordinated Revenue Bonds


District Energy System Revenue Bonds





MUNICIPAL ELECTRIC AUTHORITY OF GEORGIA


Plant Vogtle Unites 3&4 Project J Bonds





VARIOUS SERIES OF JEA REVENUE BONDS AND OTHER OBLIGATIONS


BASE CUSIP NUMBERS: 46613C, 46613P, 46613Q, 46613S, 46614A, 46615M, 46615S, 472149 FULL CUSIP NUMBERS: 626207YF5, 626207YL2, 626207YK4, 626207H23, 626207H31





This Notice is being filed by JEA relating to various series of its revenue bonds and other obligations with the CUSIP® numbers referenced above (collectively, the "Listed Bonds") for which JEA previously entered into continuing disclosure undertakings (collectively, the "Undertakings").  Pursuant to such Undertakings, JEA is voluntarily providing the following information to holders of the Listed Bonds.  


Termination of Intent to Negotiate


[bookmark: _GoBack]JEA previously filed a notice on the Municipal Securities Rulemaking Board's Electronic Municipal Market Access website ("EMMA") dated August 2, 2019, which provided information regarding the authorization by the Board of Directors of JEA (the "JEA Board") of the Managing Director and Chief Executive Officer of JEA to take any and all actions in connection with the evaluation of potential opportunities for JEA to transition to a non-governmental utility structure and to undertake a competitive solicitation process for offers, proposals and/or options ("Proposals") from various industry sectors, including financial, technology and energy and water, for a non-governmental structure that JEA could develop in the coming months.  The August 2019 Notice also informed holders of the Listed Bonds that in accordance with such authorization, JEA released its Invitation to Negotiate #127 19 for Strategic Alternatives ("ITN") on August 2, 2019 requesting Proposals for non-governmental alternative structures.  


On October 7, 2019, JEA received 16 bids in response to the ITN.  On October 14, 2019, the evaluation team announced that JEA would commence negotiations with nine respondents.


On December 24, 2019, the JEA Board held an emergency meeting at which it voted unanimously to terminate the ITN process.


This Notice is being provided as a voluntary filing and does not obligate JEA to update or revise the information provided herein or make filings with EMMA as to future events relating to matters referenced herein, except as may be required by law.  Nothing contained in this Notice constitutes an offer or solicitation to sell or buy securities and the information provided in this Notice has not been prepared with a view to and is not suitable for the purposes of making an informed investment decision.  No person should make an investment decision in reliance on the information provided herein.  The filing of this Notice does not constitute or imply any representation regarding any financial, operating or other information about JEA or the Listed Bonds.





The matters discussed in this Notice and all other notices issued by JEA are for informational purposes only, and holders of the Listed Bonds and/or other interested parties should not rely on such information as their sole source of information about matters related to the Listed Bonds.


The information in this Notice is current as of its date and does not imply that there is no change in any other information concerning JEA or the Listed Bonds that may have a bearing on the security for the Listed Bonds or an investor's decision to buy, sell, or hold the Listed Bonds.  JEA has not undertaken any obligation to update any information in this Notice.  Any information provided herein is not warranted as to completeness or accuracy and are subject to change without notice.  This Notice speaks only as of its date.


This Notice is dated December __, 2019.







Hi, Joe and Robert. Hope all is well.

| understand that the Board voted to terminate the ITN process at an emergency meeting
today. | have not seen the video of the emergency Board meeting yet, so we may want to
tweak this once we have, but | wanted to get a draft voluntary notice in front of everyone to
review and discuss. Let me know if you would like to set up a call to discuss later this
week. Thanks and Happy Holidays.

Michael L. Watkins
Shareholder

Greenberg Traurig, P.A.
450 So. Orange Avenue, Suite 650 | Orlando, FL 32801
T +1 407.999.2528 | F +1 407.420.5909
| [gtlaw.com] | [gtlaw.com]

GreenbergTraurig

If you are not an intended recipient of confidential and privileged information in this email,
please delete it, notify us immediately at postmaster@gtlaw.com, and do not use or
disseminate the information.



mailto:watkinsm@gtlaw.com

https://urldefense.proofpoint.com/v2/url?u=http-3A__www.gtlaw.com_&d=DwMGaQ&c=c0bxDqEgwAsdU6tOGkHaIQ&r=X11aDjsoPT0qbEAL_mXJ7g&m=oZ-Lo7vBAAu7i-z51sxCi5KOmVf_EIGbAOYHxMx8Ao0&s=lh0zO1NY-X-A7_yspCqOsaNCRMcKoF76okzrPFxOjg8&e=

https://urldefense.proofpoint.com/v2/url?u=https-3A__www.gtlaw.com_en_professionals_w_watkins-2Dmichael-2Dl&d=DwMGaQ&c=c0bxDqEgwAsdU6tOGkHaIQ&r=X11aDjsoPT0qbEAL_mXJ7g&m=oZ-Lo7vBAAu7i-z51sxCi5KOmVf_EIGbAOYHxMx8Ao0&s=RfwNjZELWo5N8hBR6cyMshGsaZV0oK7Q_EQcXKWOhDY&e=

mailto:postmaster@gtlaw.com




From: Brown. Cheryl

To: CITYC; Arnold. Charles; Gabriel, Jason; Sidman Martin. Margaret; Miller, Carla; Oberdorfer, Kirby; Green, Lisa;
Arnold. Charles; jeanne@jaxciviccouncil.com

Cc: todd@jaxciviccouncil.com; Esther@jaxciviccouncil.com

Subject: FW: Jacksonville Civic Council Letter to Jacksonville City Council regarding JEA - November 5, 2019

Date: Tuesday, November 05, 2019 3:57:38 PM

Attachments: image002.png

JCC-City Council Members Final w-sigs.pdf

JCC Hartman Presentation-10-21-19 .pdf

EMPA Update on JEA (Sept 2019).pdf

2019-GR Memo to JCC re Applicable Procedure for City Council Review.PDE

Importance: High

Council Members:

This email acknowledges receipt of correspondence from the Jacksonville Civic Council for review
and submission to the Future of JEA Workshop discussion of topics. The information and
documents will be placed in the permanent file, posted to the Future of Jacksonville webpage,
disseminated to the Council and questions posted to the appropriate timeline of topics to be
addressed.

This is “ONE WAY” Communication...PLEASE DO NOT RESPOND OR REPLY TO ALL.

Please email all inquiries or responses to Cheryl L Brown at CLBROWN@COJ.NET and JEFF Clement
at JEFFC@COJ.NET.

Thank you.

ﬂ/wp?é

Dr. Cheryl L. Brown, Director
Jacksonville City Council

117 West Duval Street, Suite 425
Jacksonville, Florida 32202
CLBrown@coj.net

904.255.5133 (Office)
904.255.5230 (Fax)

«....The best antidote | know for worry is work. The best cure for weariness is
the challenge of helping someone who is even more tired. One of the great
ironies of life is this: He or she who serves almost always benefits more than he
or she who is served.”

— Gordon B. Hinckley
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November 5, 2019

Scott Wilson, President and Honorable Members,
Jacksonvlile City Council

117 West Duval Street, Suite 425

Jacksonville, FL 32202

Dear Council President Wilson and Members of the Jacksonville City Counclt:

in 2017, the Jacksonville Civic Councll, Inc., a non-profit volunteer group of more than 80 Chief
Executive Officers in Northeast Florida, adopted a strategic plan focused on two primary
strategic objectives: (1) analyzing Jacksonville’s public financial structure; and (2) assessing
education reform. As part of the Public Finance Task Force, and in response to public
statements about the possible sale of JEA, the Civic Council convened a subcommittee in early
2018 to analyze the possible sale of Jacksonville's publicly-owned utility and its impact on the
city and its residents. Since that time, we have sought the counsel of experienced industry
specialists -- investment bankers, business valuation professionals, utility industry executives,
and regulatory experts — on this matter.

As you know, the situation has continued to evolve. During the same period, the JEA board of
directors undertook a substantial change of leadership and strategic direction, resulting in a plan
which, in turn, gave rise fo the board's July 2019 vote to issue an Invitation to Negotiate for
Strategic Alternatives (ITN) to potential buyers.

In response to that action, and in keeping with our ongoing efforis to stay abreast of JEA’s
changing statements about its financial picture and its strategic plan and process, the Civic
Council engaged two highly-respected Florida public utility firms to opine on the ITN process
and clarify Florida law as it relates to the disposition or change of a public utility. Jason Burnett,
William (“Bill") Andrews and Tom Cloud of the Gray Robinson law firm. Gray Robinson is a well-
established Florida law firm with a strong commitment to representing local governments and
public utliities. Gerry Hartman, P.E., of Hartman Consullants, is a double board-certified
engineer with over four decades of experience in public utility restructuring, acquisition and
disposition in Florida and the southeastem United States.

In the spirit of cooperation and transparency, we are writing today to share with you the
Information provided by Gray Robinson and Mr. Hartman {an opinion letter and a
summary of results, respectively), and to offer the resuilts of our own analytical work.

We facused our analysis on the business and the process. After 18 months of research,
interviews with national subject matter experts including Gray Robinson and Mr. Hartman, and a
thorough review of the Florida Municipal Power Association’s recent report on JEA, the JEA
Subcommittee of Jacksonville Civic Council has concluded the following:

31 Wast Adams Street ) Jacksonville, Florida 32202
P 904-354-0530 | www._jaxciviccouncil.com
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. JEA is notin a ‘death spiral’. It is a healthy utility facing headwinds that can be overcome
with innovative solutions and potential expansion of its role in the Northeast Florida
market.

. The urgency around the issue of a possible sale is, thus, nonexistent, and should not be
used to propel a flawed process forward.

. Based on the City of Jacksonville’s Charter and Florida law, it is the role of the City and
the City Council, not JEA, to decide whether to sell or change the business operations of
the utility, subject to citywide referendum.

. JEA’s role is to operate the City-owned utility for the benefit of its rate payers —and
ultimate owners -- the citizens of Duval County.

. As currently conducted, the JEA-initiated ITN process lacks transparency. To be
consistent with Florida law, any process to evaluate the potential sale, reorganization or
privatization of JEA should be conducted by the Jacksonville City Council in an open and
thorough manner that considers all possible business options and discloses key
informatéon to the public.

. The JEA board decided o pursue privatization and strategic alternatives without fully
vetting all the scenarios proposed in thelr own strategic plan. Before the City Council
considers any potential sale or reorganization of JEA, all five business scenarios set
forth in the JEA strategic plan should be fully vetted and considered based on the City's
needs.

. The exercise currently being conducted by JEA appears to have as its objective the
provision of at least $3 billion in funds to the City of Jacksonville. However, the current
administration has not publicly addressed the fundamental questions underlying that
objective — a) does the City of Jacksonville need additional public funding? and b) if so,
how much money is needed, and for what purpose? — nor has the City made public any
efforts to determine other funding options, including the sale of City assets.

The Jacksonville Civic Council is neither for nor against the sale of JEA at this time. However,
the disposition of our city’s largest taxpayer-owned asset is far too important to be considered in
legally flawed, closed-door negotiations that contradict current nationwide trends and could
potentially result in negative consequences for the community, including higher prices for rate
payers with little opportunity for redress. All we are suggesting is an open, transparent, factual
analysis of the process that is in alignment with our charter and Florida law.

31 West Adams Street | Jacksonvilie, Florida 32202
P 904-354-0530 | www .jaxciviccouncil.com
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Exhibit A
Documents requested but not produced:

1. A financial feasibility report. This type of report typically includes the various options
compared with cost and non-cost factors (i.e. like a transformation curve analysis, etc.). For
example, the 10/11/2019 letter from JEA arguably says they are done wilh the analyses on
options #1 and #2 yet they have not provided that with their assumptions and background
documents for this analysis. In addition, JEA is still in the process of analyzing options #3, #4,
and the Sale option #5 as stated by Mr. Zahn in the same ietter. In spite of the lack of analysis,
JEA is out in the market with the ITN that is, at a minimum, premature.

2. The appraisal: The PFM work was not an appraisal. An independent appraisal is a standard
part of any public utility disposition process. Market or bidder response is only one consideration
when determining value. For example, a bank would not issue a homs mortgage loan without an
independent appraisal to validate the value of the property or home. In this case, the rate payers
and owners of JEA, are entitled to a full understanding of the value of the City's largest asset.

3. Advance determinations by the Florida Public Service Commission of what “rate base” is and
the total amount of Contributions in Aid of Construction (CIAC). This information Is vital when
determining the actual value of JEA when compared against bids and proposals.

4. The supporting reports and assumptions used by JEA in Its decision making, options
analysis, etc.

31 West Adams Street ] Jacksonville, Florida 32202
P 904-354-0530 | www.jaxciviccouncil.com
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Finally, we would like to note that JEA was initially cooperative in providing information in
response to Civic Council requests for documents and analysis. Over time, however, JEA has
become less cooperative and less open to repeated requests for information required to conduct
a thorough business analysis. Most recently, they dectined to make available several key
documents requested by Mr. Cloud and Mr. Hartman, stating that the documents either did not
exist or were not available. JEA officials did not cite a reason why the documents, listed in
Exhibit A, could not be provided as required by Florida law.

Based on our conclusions listed above, on JEA's disregard for the law as it applies to public
records, and their rush to engage in iTN in contravention of common sense and transparency —
and in the absence of an urgent need — our belief in the need for rigorous oversight of their
actions in this matter has only increased.

Under a succession of leaders, Jacksonville has established a long history of successfully rising
to meet its challenges. From air quality improvements during the Hazouri era and the River City
Renaissance under Mayor Austin to the Delaney-era Better Jacksonville Plan and Mayor
Peyton’s Jacksonville Journey, Jacksonville has defined its problems, explored solutions, buiit
consensus, and taken action to move ahead. Rather than allowing the effort to generate
needed revenue through a one-time sale of the city’s biggest (and revenue-generating)
asset, we respectfully ask that you stop the headlong rush to sell JEA and initlate a
thorough, transparent process to determine the city’s financial needs and how to meet
them in a sustainable manner.

Thank you for considering our suggestions.

Respectfully,
Micheet Wt H
Michael Ward Bobby Stein
Co-Chair | JEA Sub-Committee Co-Chair | JEA Sub-Committee

Jeanne M. Miller
Chief Executive Officer

Cc:  Mayor Lenny Curry

31 West Adams Street { Jacksonville, Florida 32202
P 904-354-0530 | www.jaxciviccouncil.com









JEA Disposition Process Briefing
To
Jacksonville Civic Council, Inc.

UPDATE OF JUNE 6, 2018
OCTOBER 21, 2019

By
Hartman Consultants, LLC.
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Gerald C. Hartman, PE., BCEE, ASA

* Duke University B.S.’75, MS 76 * Vero Beach/FP&L
* 600 Utility Sale or Appraisal Projects over e Bushnell/SECO
42 years

e Grand Tower Energy Center
* Bayou Cove/NRG
* Many Others

e 36 states

e Expert Witness at 9 State PSC’s

e Expert Witness in some 200 Court Cases « Numerous Water & Wastewater
e Duke Energy/FPC — Citrus County (approximately 550 of 600)

e Dover Delaware







JCC REQUESTS

1) Update the 5/18/2018 Report (Summary Letter Format)

2) Update Utility Disposition Process

3) Update the process items not performed in an adequate fashion








JEA Initial Criteria & Considerations

Criteria

°  Achieving JEA’s Goals (ITN)

°  Experience and Customer Commitment

*  Economic development and benefits to Jacksonville
°  Employee, retention and benefits

*  Plans for innovative services and investments

Considerations

e Community Stewardship
*  Financial Stability

*  Environmental, Social and Governance Commitments







Where We Are

* |nitial Step on a Sale — Get Interested and Qualified Bidders (Successfully
Done)

* Other Options per JEA — Not adequate performed to date
* Basis for Decisions:

1) Appraised (USPAP) Value — Not Done

(PFM is an Investment Banking/Financial Advisor — Not an accredited
appraisal firm)

2) Thoroughly examined options — Not Done (Catch-up work needed)

3) Public has not been thoroughly informed to participate or appropriately
comment







JEA Scenarios (October 11, 2019)

Scenario #1:
Scenario #2:
Scenario #3:
Scenario #4:

Scenario #5;

Status Quo Plan
Traditional Utility Response Plan

Community Ownership Plan (Similar to Utility Cooperative Style)
Initial Public Offering (IPO) Plan
ITN Plan (Sale)








Scenario #1 — Status Quo Plan

* JEA says this is complete. Nonetheless, very little has been provided except a few summary
tables with assumptions that have not been verified and certain high-level summaries.

* Typically, the Status Quo Plan incorporates the current managements:
1) Planning possibilities and range of forecasts
2) Financial Optimizations
3) Operational Optimizations
4) Capital Program Value Engineering
5) Management Proposals
6) Opportunities and Impacts
7)  Enhancements and
8) Review of current practices which can be improved

* Either a report or series of reports are complied. (Such documents have not been shared
with the public)







Scenario #2 — Traditional Utility Response

 JEA says this is complete. Comparing the current JEA conclusions “a
combination of cost cuts, head-count reduction, a deferred of capital
investment in the community and rate increases to customers.” It does seem
dire. It also seems to lack what other appropriate utilities — like OUC, Orlando,
Orange County did as an example. Dependent Authority, Charitable Trust, or
Not-for-Profit options are available.

*  From the conceptual work a 12% water and wastewater rate increase over 18
years is less than inflation and is actually quite good.

* Few and only generalized public documents have been provided.

* None of the more innovative programs done in Florida were provided to the
public.







Scenario #3 — Community Ownership

* This scenario has not been completed by JEA.

* There are Utility Cooperatives, Charitable Trusts, Not-for-Profit Entity Options
(63-20 IRS), and Dependent or Independent Authorities.

*  With good JEA Management, typically these entities should be slightly less
competitive based on national experiences.

* Nonetheless, the public should wait to see what work is being done.

* Decisions should be made with the identified and other scenarios are known.







Scenario #4 — Initial Public Offering (IPO)

* Again this scenario has not finished JEA evaluation.

° Itis ascenario that | have not seen implemented successfully by a City.

* Nonetheless, many private businesses have been through this process.








Scenario #5 —ITN - Sale

* Just beginning the process.

e Basis work has not been done (Appraisal, etc.)

 Three separate power, three separate water, and four complete (power &

water) entities provided interest. The anonymous entity is just that at this
time.

* At this juncture, the vast majority of the work is still ahead.

°* In many cases, large private company regionalization and expertise have
benefited cities and counties.







Summary of Bidders

Electric Water
° Duke Energy * American Water
* FPL— Next Era Energy * Suez
* Emera—TECO & Peoples *  Duke Energy
Investors

° Macquarie Infrastructure & Real Assets, Inc.
*  American Public Infrastructure, LLC
* |FM Investors Pty, Ltd

Joint Venture Anonymous

* JEA Public Power Partners (Emera, *  One Entity
Barnhart Capital Partners and Suez)








JEA Management Decisions Review

* Asset Disposition Consideration by JEA is an appropriate management activity.

° Right to Serve and Decision on a sale of all or part is a City decision and
potentially customer vote determination if City decides to sell, not a JEA
decision.

e City Council appears not to be fully informed by JEA due to JEA Management
decisions.

* The Public appears not to be fully informed of all options and comparison of
options. No public reports, “cone of silence”, no feasibility reports, no fully
investigated options analyses (reports), no USPAP compliant appraisal (one
essential basis for negotiations), etc.







JEA Management Decisions Review (cont.)

* JEA does not have either a Water & Wastewater or an Electric rate base. FPSC
has not determined or ordered the JEA rate base. (Premature activities). Such
information is needed for all bidders.

* There are incomplete analyses of viability which are major factors to a
successful, effective, and sustainable utility.








Conceptual Value Consulting Summary
(S x Billion) &)

Approx. Value Approx. Net Proceeds Estimated
Description Debt/Liabilities Time Req. Comments

Electric System S5.5 +/- S4 +/- S1.5 +/- 1.5 yrs. Secure long-term lower rates (FP&L) or
others; get ad valorem taxes, get franchise
fees, get fund balances, get utility tax,
transfer restricted funds and debt service
reserve funds.

Generation Only N/A $3.9 Small N/A Not Bid Separately.

Not Bid Separately

Electric T&D N/A Small N/A N/A Not Bid Separately.

Not Bid

Chilled Water Small Small Small N/A Minor transaction, little benefit, better to
be packaged with electric.

Water and Wastewater S3.0 +/- S1.5 +/- S1.5 +/- 2 yrs. Loss of utility rate control to FPSC or to
NFP.

All Utilities S8.5 +/- S5.5 $3.0 +/- 2+ yrs. No Control City gets franchise fees, fund balances,

by City utility tax, ad valorem tax, transfer of

restricted funds, transfer of debt service
reserve, etc. funds.

(1) Rounded Preliminary/Rough Estimates








Fully and Publicly Decide on Goals
& Objectives (Suggestions)

- Proceeds for City General Fund CIP — (How much needed for what?)

- Stable or Lower Customer Rates — (Evaluate Each Option)
- Assumption of Existing Customer Contracts — (Honor Agreements)

- Economic Development — (Development Programs, Local Synergies,
Responsible Service)

- Good Customer Service — (Existing and Examples with large systems)
- Reliable Operations — (Proven abilities)
- Excellent Quality — (Track Record and Effective Actions)

- Prudent/Innovation — (Correct certain management decisions, accomplish
what can be done (examples in Florida))







Define Sources & Uses

- What projects are “high priority”

- How much do they cost?

- How much can the City fund from other sources?

- How much do you really need (i.e. S1 Billion, $3 Billion, S5 Billion?)
- Have you performed “Value Engineering”?

- Have you decided how to operate the remainder which is not sold?

- Have you “simplified” future operations and improved effectiveness?







Determine What You Want to Sell or If You Want to Sell

See Flow Chart (5/18/2018 Report)
Conceptually and only on a comparative basis:
1. Sell Electric & Chilled Water Fiber (Power)
2. Sell Water & Wastewater (Water)

3. Optimize and Keep Power

4. Optimize and Keep Water

5. Combinations







Flow Char

FLOW CHART JEA UTILITY SALE
Figure O-1

Prioritize Uses

[ Define Goals & Objectives ]

High Level - Yes ! I Very General
But Not Front Line Assemble Team/Organization ]_[ Identify & Describe N:J-yDetaile d
Professionals/Staff The Property Owned Options Analysis
I i 1
Adequate $ Optimize Evaluate Properties Cost/Benefit This deferred has
Enhancement been until after
market submittals

Evaluate Markets ENGAGE MARKET Evaluate Track
Participants Records
| | |

|
—~

Financially Determine Which Property(ies)
to Sell, Optimize, Lease, Concession, NFP
(Authority), etc.

s 'S ™
Community Impacts Evaluation and other I Not Done - Poor Public

Market Used To Do This

Non-Cost Evaluations Information Process

General Fund Evaluation

Appraisc (USPAP) Propertics
for Sale, Lease Determination, Concession
Consideration and/or NFP (Authority, etc.)

Not Done - Unknown
JEA Answer

. I8
\

Not Done - JEA wants
market first which they say
will give them the value

X o

l -








Flow Chart (cont.

P e ™
WATER Property(ies) ENERGY
to the Market
k J
We are here without Current Process | _{ k
other items performed Evaluate Offer(s)
- ~ ~ I o Agreement
Agreemen!: P S APA, Concession,
APA, Concession, Selection(s)/Ranking Employees, CIP, R&R,
L Employees, CIP, R&R, etc. Purchase Power
| = = < Agreement, Customer
Agreements
Water/Wastewater p
Chapter 180.301 FS Similar 180.301 Public
Analysis Disclosures & Interest Test is Prudent
Hearing \
L o -
FPSC Transfer Process
Selected Entity \
Approval Process (FPSC, etc.) - |
Permit Transfer (FDEF, SfRWMD) FERC Approval Process
Franchise Agreement
Utility Tax Agreement \
| Disclosures Hearing(s), etc. Franchise! Agreement
New Entity Operations Villity Tax fSgreenent

—[ New Entity Operations J








Major Reasons Why for Sale

Power

* Poor fuel mix for future market conditions
* Risks @ Vogtle
* Available Open Transmission Access FERC 888 and 889

* Projected less competitive generation with management’s current mix
: Potential low future ROI
: Potential higher customer rates

: Current Management has not developed programs to adjust to future market
conditions







Major Reasons Why for Sale (cont.)

* Generate net proceeds for CIP shortfall

e Stable and potentially lower rates (i.e. FP&L/NextEra and others may have
among the lowest rates in Florida)

* Assumption of Contracts

* Loss of City — Customer Interaction, yet many private providers have good
track record

* Franchise Agreement must be Comprehensive and NOT standard one







Need To Document, Describe, Present Property

* Legal description

* Engineering description

* Insurance (due diligence) report(s)

* Low cost optimizations

* Playing catch-up here — currently “not available”

* Etc.







ltems Not Done or “Not Available”

1) Analyze Comparative Sales of various properties individually and combined.
— Not Done

2) Discuss with Market Participants before ITN — Not Adequately Done
* Get their insights and comments
* Engage
* Provide Data
* Track Records — Investigate communities following sales

* Obtain their current “Key Factors”







Items Not Done or “Not Available” (cont.)

3) Appraise the Property Offered for Sale (USPAP Compliant Utility Appraisal) PFM
report was not an appraisal.

* Proper Public Property Due Diligence

. Examﬁle Vero Beach — Only with an appraisal could the FP&L offer increase from
less than $100 million to almost $200 million (Appraisal about $200 million in
value) — Water and Wastewater Appraisal value was also much greater than
offers) and therefore not sold

4) Open public information and availability of documents, reports, etc., - Customers
and City Council

5) No available optimization program, detailed with front-line staff, etc. includes
operations, financial (various activities{, effective capital investment and
engineering (modernization, efficiency, etc.

6) No full)y prepared options report with assumption sensitivity, etc. (See 5/18/2018
report).







Potential Misleading Information

* JEA says 71% rate increase. Fact 2008-2018 period rates went down, not up
(5114.28 (2008) - S111.76 (2018))

e JEA says what they can’t continue successfully because they are
“Government Constrained” — all ITN red x’s except “reduce dividend/city

contribution” can be done by JEA, and the above is not supportive of the
City

* JEA assumptions disputed by FMEA with their estimate of a net effect of
$3.9 billion only on the electric (power) side

° JEA’s 400 person lay-off as reported were not front-line FTE’s.

 JEA Management says they can not effectively meet future challenges in
running the utilities. Historically done over 100 vyears, yet current
management says not possible or desirable due to future requirements.







Effects of the Lack of Full Disclosure of Comparative
Options and Items Not Done

 Removes a proper frame of reference

* Does not fully inform the public and City Council

° Focuses on one activity (sale) option, while stating that the situation is
dire (but arguable it is not)

* The “cone of silence”, publicly incomplete and potentially misleading JEA
activities detract from a proper asset management activity of the
consideration of potential disposition

*  No need for a “cone of silence” and refusal to answer questions. Market
participants are used to public entity solicitation. They are many times
public utilities themselves either investor owned or not-for-profit. Some
utility investor groups have done well (examples are peaking power plant
turn-arounds, etc.).







Flow Chart Activities — Status Update

A.) Procurement Document Preparation —ITN and Addenda - Completed
B.) Offer for Sale to the Market - Completed
C.) Evaluation - Ongoing

D.) Negotiate Asset Purchase Agreement (APA) with Exhibits

E.) Selection(s), Ranking — by JEA

F.) Public Workshops (Customers & City Council) (These are being considered
maybe 12 to 15)

G.) Regulatory Submittals and Rate Base Determinations

H.) Tax and Utility Tax Agreements







Flow Chart Activities — Status Update (cont.)

l.) City Franchise Fee Agreements (i.e. 6% gross revenues) — Between City and
Successful Bidder

J.)  City Council Consideration of Options

K.) City Council Consideration of Sale option with Chapter 180.301 F.S. type Hearings
and Documents — City Council decision after public input

L.) Various Regulatory Approvals
M.) Financing by Buyer(s)

N.) Surveys

O.) Title Insurance

P.) Environmental Audit

Q.) Closing and Agreement to Cure Deficiencies







Following Activities (cont.)

R.) Transitional Activities

S.) Defeasance Activities

T.) Separation and Re-Integration — if needed

U.) Accounting Activities, Fund Transfers, Financial Plan/Investment Plan, etc.
V.) Ad Valorem Work

W.) Liquidation or Transfer of Excess Properties

X.) Franchise Agreement CIP Requirements by City

Y.) Franchise Agreement ROW Activities as Required by City

Z.) Planning, Land Use & Zoning for Properties as Required or if needed







The Customer Impacts depends on how you
sell, to whom you sell, and what you sell

1) Lower Community Impacts with Generation Only Sale

* Sale of Power Generation due primarily to FERC Orders 888 and 889 when
agreement (PPA’s) are satisfied with the sale.

2) Beneficial Impact on Customers
* Most FP&L transactions due to lower purchase prices, largest rate base “pool”
and among lowest rates in the State. (Regulated by FPSC — NextEra subsidiary).

* Example of Indianapolis — Citizens Charitable Trust (51.9 Billion) better
management, service, etc., good rates due to not-for-profit checks and balances
with community.

e Utilities with major problems are typically better solved with new larger
professional management.

e QOthers







The Customer Impacts depends on how you sell,
to whom you sell, and what you sell (cont.)

3) Negative Impacts on Customers

* Typically isolated to the customer class that is currently being subsidized.

When buyer has higher debt per customer, debt cost, higher effective age, less
future expected service life, and less competitive in the market then poor results.

* On many occasions owners defer costs or subsidize operations from the general
fund and “hide” the true utility cost. This practice causes customer rate pressure.

*  When sold to a utility with a poor track record of customer service.

* Others — Community Impacts Analysis are needed







Summary

* Consideration of asset disposition is a prudent management activity

* Several entities included in the nine (9) responses to the ITN are well known and
capable utility providers

* The activities upto 10/7/2019 have not included appropriate public and City Council
information, review and/or responses due to the “cone of silence” used by JEA
concerning its public entity. This situation can be corrected.

* Important process activities were either not done, deferred, or not thoroughly
performed by JEA.

* Unfortunately, several misleading JEA statements were made or misinterpreted.
Certain statements have been corrected, others need more analysis.

* It is difficult to negotiate without a USPAP Compliant Appraisal. Acceptance of the
“best deal” offered may not be prudent or appropriate without a frame of reference.
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FMPA)

MUNICIPAL POWER

Update on JEA

FMPA Board of Directors
September 19, 2019







FMPA Position on Local Control
Every Municipal Has Right to Manage Its Affairs

* FMPA acknowledges every municipal utility has the
right to locally manage its own affairs
* FMPA’s members desire to:

= Stay informed on reasons a municipal utility would wish
to re-evaluate the business, and

= Understand similarities and differences in the
perspectives of the municipals evaluating the possible

exit from the business

* FMPA’s analysis and information presented to
inform its members on JEA’s Strategic Analysis
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FMPA Board Position on Public Power
Municipals Will Defend the Business Model

e As low-cost, reliable and community-valued utilities, municipals are
concerned about statements regarding the municipal business model

e JEA says the municipal model is too limited and cannot compete

“The problem is not being community “By the mid-2020s, we expect
owned; The problem is being customers to be able to self-serve

government with government with a battery and solar system at a

restraints in a competitive market.” cheaper cost than JEA can provide.”?

JEA presentation Ryan Wannemacher
July 23, 2019 CFO of JEA

* FMPA believes all Florida municipal electrics have the resource options
available to compete and add value for their customers

FM#A‘; : 1 Jacksonville Daily Record, May 30, 2019
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Review of Data Analysis from August
JEA’s Rates, Reliability & Growth Similar to Others

e JEA a well-managed utility and in a similar position to
that of other large municipal utilities in Florida

e JEA’s electric rates very competitive and declining, like
many other municipal utilities in Florida

e JEA’s electric reliability among the best in the state

e JEA’s load growth of 1.3% per year from 2013-2018
similar to FMPA’s ARP, Lakeland and OUC

e JEA’s projected load growth in its Ten-Year Site Plan
(TYSP) of ~0.5% per year is lower than the historic
growth rate but in line with TYSP projections of other
IOUs and municipals in Florida
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JEA Residential Rates Comparison
JEA Rates Competitive and Declining*

Cost per 1,200 kWh
S175
Duke, +3%
\jEA' -5% Beaches, -10%
gﬁ
o~ Lakeland, -4%
$100

14-15 15-16 16-17 17-18 18-19

FMﬁm *Based on June-July period in each set of years shown.
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JEA Reliability Competitive
JEA Highly Reliable

2018 Distribution Reliability Indices

Best Performance Highlighted in Green, Second Best in Yellow

KUA 80 43 51

0.85
Beaches 99 44 54 0.80
OoucC 74 53 73 0.73
JEA 107 58 46 1.25
Lakeland 120 63 101 0.62
FPL 199 53 60 0.89
Duke 147 99 97 1.01

1 L-Bar = Average length of a service interruption.
2 SAIDI = Average duration of interruptions for the average customer.

3 CAIDI = Average repair time experienced by the average customer who experienced an outage.
FM#AQ ) 4 SAIFI = Average frequency of interruptions for the average customer.

MUNICIPAL POWER







JEA’s Sales to Native Territory Customers
Sales Pattern Similar to Other FL Utilities

Sales in GWh

14,000 Great Recession
12,000
10,000
8,000 JEA’s 2013 - 2018 load
growth is 1.3% annually,
6,000 Other Florida Utilities
JEA Residential customer Duke 1.3%
4,000 growth 1.8% per year FPL 1.4%
from 2013-2018 FMPA’s ARP 1.7%
2,000 Lakeland 2.0%
ouc* 2.4%
0
1994 1997 2000 2003 2006 2009 2012 2015 2018
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All Other FL Utilities Projecting Growth
JEA’s TYSP Projects Growth in Line Last 5 Years

Projected Growth Rate in Sales to Ultimate Customers
Source: 2019 Ten-Year Site Plans (2019-2028)

2.0% Q: Do you share JEA’s view that home
solar generation paired with
batteries are an existential threat?

S@ ,z,ﬁ‘b
& Q N
C)Q, N4 \\’b

e e N
< (90

1.5% “ Iy 1
A: “I really don’t.
--FPL CEO Eric Silagy

1.0%
) I I l I
oox MR _ —

Y N 0] N N N e

O\) L ,\%(J ?‘3‘ Q X N

FM#AZ ) SOURCE: Question and answer with Eric Silagy from Jacksonville Business Journal, Aug. 16, 2019.
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JEA’s Business as Usual Assumptions Pessimistic
Florida IOU and Muni Models More Optimistic

e JEA’s Business As Usual (BAU) model presented to its Board uses
more pessimistic assumptions than other IOUs and municipals in
Florida

* An approximation of JEA’s BAU model leads to rate increase of
~2.7% per year for 10 years while holding city transfers relatively
constant

e Applying assumptions consistent with other I0Us (TYSP) and
FMPA’s Strategic Plan assumptions lead to rate increases of ~0.7%
per year for 10 years with consistent city transfers

* These different assumptions lead to an extra ~$1.25B value for
JEA’s electric utility over 30-year period

e All Florida utilities sensitive to these same business assumptions
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Even JEA BAU Rate Increases Not Unreasonable
All Florida Utilities Have Similar Impacts with JEA BAU Assumptions

Estimated Average Revenue Comparison
Dollars per MWh, Nominal Dollars

$210
$170 ) Inflation
JEA Estimated 2.50% per Yr
2.73% per Yr. ' '
Alternative Case
$130 (Lowest Revenue Regs.)
0.72% per Yr. -
$90

2019 2022 2025 2028 2031 2034 2037 2040 2043 2046
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NPV of Value Delivery Significant
JEA BAU* Does Not Consider Upside

Est. NPV of Value Delivery (incl. Lower Rates in Alt. Case)

In Billions of Dollars, 30-Year Study Period

S5

$4

S3

$2

IIIIIIIIIIIIII

Alternative Case,
$3.9

JEA BAU Case
$2.6

*Estimate only. Reflects high-level estimate of JEA BAU case.
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Modeling Includes 12% Vogtle Addition

JEA to Increase Nuclear, Gas and Solar; Decrease Coal

2019 Energy Mix* 2030 Energy Mix*

24%

59 |

12%

6%

m Gas = Coal = Nuc = Renewable Economy Purchases m Gas = Coal = Nuc = Renewable Economy Purchases

FM#% *Based on Alternative Case dispatch. JEA’s most recent Annual
MuNICPAL rowER Disclosure Report projects ~20% economy purchases for 2019.







Vogtle Increases Costs ~1 Cent/kWh
Customer Impact on Bill ~9%, Manageable

Estimated Cost Impact of Vogtle PPA (Alternative Case)
Cents per kWh of JEA Sales, Nominal Dollars

1.2

0.9
0.6
il IIIl
N I

2019 2022 2025 2028 2031 2034 2037 2040 2043
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Alternative Case Revised Assumptions
Each Has Basis to Realize Benefits

TYSP Load Growth

e JEA BAU: ~1% Decline
e Alternative: ~0.5% Growth

Resource Portfolio

e Retire Northside Coal
e Replace with Least Cost MWs

Economy Energy Pooling

* JEA BAU: Sole Balancing Authority
e Alternative: More coordinated
exchanges with municipals

Escalations for Fuel, O& M and R&R

e JEA BAU: ~3 - 5% annually
e Alternative: ~¥2.5% annually

FMPA)

MUNICIPAL POWER

Rates restructured to match costs
Solar subscriptions offered

EE impacts more gradual

Strong population/meter growth
Certain JEA resources are out of the
money/inefficient

Excess market capacity can replace
resources, as needed

JEA can buy more economy energy if
pooled with others

Escalations follow logical path
relative to growth and consistent
with longer term markets

14







Negative Load Growth Major Swing Factor

Management of Power Supply and Fuels Also Significant Factors

Estimated Impact of Key Assumptions

Billions of Dollars
$4.5

$4.0 0.2 0.1 3.9

0.2 I

$3.5 0.2 ]
0.6

$3.0

$2.5
$2.0
S1.5
$1.0

$0.5

JEA BAU Est. Load Growth Fuel Fcst. Portfolio Pooling Other Total

FMPA.) .
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JEA Employees Valuable for Jacksonville
~1,200 Local Employees Means S58M in Benefits

e JEA provides employment to 1,553 electric employees
(based on FY ‘18 budget); estimate ~1,200 jobs retained
net of plant efficiencies for long-term

e After estimated taxes and deferrals for savings, a
portion of that pay stays in local economy

e Some amount spent on goods and services outside
local economy

 Estimated net impact on local economy ~S58M

e Assumes Northside coal plant efficiencies

IIIIIIIIIIIIII
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JEA a Well Run and Valuable Utility

All Municipals Have Tools Available to Manage Noted Risks

e JEA well run and valuable utility with a growing load, competitive rates,
great customer service and high reliability

e JEA similar to other Florida IOUs and municipals on key metrics

e JEA BAU case notably more pessimistic than the view of other Florida
IOUs and municipals

e Assumption differences lead to rate increase delta of 2 percentage
points per year or $1.25 B in value over 30 years

* All Florida electrics subject to impacts from load loss, fuel prices and
general cost escalations

 Municipals have rate and service options available to them to minimize
potential load loss and/or cost shifts to serve all customers

* Municipals can proactively manage changing business environment to
stay competitive and add value to the communities they serve
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MEMORANDUM Tastea

WASHINGTON, DC

WEST PALM BEACH

TO: Jeanne Miller
FROM: Thomas A. Cloud
DATE: October 22, 2019

SUBJECT: Applicable Procedure for City Council Review of JEA strategic options

The purpose of this memorandum is to review and opine on applicable procedures for City
Council Review of the Jacksonville Electric Authority’s (hereafter “JEA”) Invitation to Negotiate
#129-19, which includes five scenarios including the proposed sale of JEA’s combined electric,
water, and wastewater systems. This analysis focuses on the City Council’s role in reviewing
whatever results from the JEA process. Based upon our analysis of the City of Jacksonville’s
Charter and applicable state law, we are of the opinion that the City Council has a duty to insure
that any referendum proposing the transfer of certain JEA functions or operations provide full and
fair disclosure of material terms necessary for the voters to make an informed decision.

JEA has proposed to analyze five scenarios related to changing the ownership, operation,
and management of the combined electric, water, and wastewater systems the title to which is
currently held by JEA. The fifth scenario contemplates the sale of some or all of these utility
systems. By proposing to transfer these systems, JEA will trigger certain process requirements
under Florida law. The entity charged with the responsibility for conducting these procedures is
the City Council of the City of Jacksonville, Florida (hereafter “City Council™).

To understand the nature of these procedures, it is necessary to briefly review the history
of utility ownership, operation, and management in Jacksonville. According to JEA’s online
history and based upon interviews with former JEA counsel, the City of Jacksonville originally
held title and managed the combined electric, water, and wastewater systems dating back to the
last quarter of the nineteenth century. Following a referendum in 1967, the Jacksonville City
Charter was amended effective in 1968 to create JEA and transfer the electric system from the

City. Ownership and management of the City’s water and wastewater system was later transferred
to JEA in 1997.

Under Florida law, cities have since the nineteenth century held the municipal prerogative
to serve utilities. See Ellis v. Tampa Waterworks Co., 47 S. 358, 360 (Fla. 1908), Capital City
Light & Fuel Co. v. City of Tallahassee, 28 So. 810, 814 (Fla. 1900); Storey v. Mayo, 217 So.2d
304, 307 (Fla. 1968), and Ameristeel Corp. v. Susan Clark, 691 S0.2d 473, 478 (Fla. 1997). This
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“municipal prerogative” is based upon the power to grant franchises for the exclusive right to
provide utilities within the municipal territory, a power reserved to cities by statute. See
$§166.042, 180.14, and 366.11, Florida Statutes. This municipal prerogative is held in trust for
the benefit of the public by the City Council. See State v. Black River Phosphate Co., 13 So. 640
(Fla. 1893); Coastal Petroleum Co. v. Am. Cyanamid Co., 492 So.2d 339 (Fla. 1986); Water
Control District v. Davidson, 638 So.2d 521 (Fla. 5th DCA 1994); City of Wilson v. Weber,166
P.512 (Kan. 1917); United Tel. Co. v. City of Hill City, supra at 498-500; Madison Cablevision,
Inc. v. City of Morganton, 386 S.E.2d 200, 212 (N.C. 1989).

An analysis of the Jacksonville City Charter clearly reflects that the City Council ultimately
holds the exclusive right to provide utilities within the City and adjacent territory. Chapter 21 of
the Charter is, in essence, both a delegation and a grant of the City’s exclusive franchise to provide
electric, water, and wastewater utility service. Section 21.01, Jacksonville City Charter, provides:

“It is the specific purpose of this article 21 to repose in JEA all powers with respect to
electric, water, sewer, natural gas and such other utilities which are now, in the future could be,
or could have been but for this article, exercised by the City of Jacksonville.”

Furthermore, JEA is obligated to pay, among other charges, a “franchise fee” based in part upon
“ the exclusive right to serve electric, water and sewer customers, for use by JEA of the public
rights-of-way used by it in connection with its electric distribution system and its water and sewer
distribution and collection system, and in further consideration of the unique relationship of JEA
and the City, in which JEA is a wholly owned public utility, and such other good and valuable
consideration that has been agreed to between JEA and the City of Jacksonville.” See Section
21.07(1), Jacksonville City Charter, emphasis supplied.

Under the Jacksonville Charter, this municipal prerogative to serve is protected by a
provision found in numerous Florida municipal charters—the requirement to hold a referendum
prior to approving the sale of this “wholly owned public utility.” Section 21.04 (p), Jacksonville
City Charter, provides:

“Nothing in this article shall authorize or be construed to authorize JEA to transfer any
function or operation which comprises more than ten percent of the total of the utilities system by
sale, lease or otherwise to any other utility, public or private without approval of the council;
provided, however, that no approval by the council shall become effective without subsequent
referendum approval of the terms and conditions of the sale.”

Note that before a referendum can be held, the City Council must approve the transfer. Thus, the
City Council alone possesses the authority to deny a transfer, even without a referendum. This is
further support for the proposition that the City Council possesses the municipal prerogative to
serve within the City and its territories. Indeed, JEA itself has argued on at least one occasion

2
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before the Florida Supreme Court that the City possesses the municipal prerogative to serve. See
Ameristeel Corp. v. Susan Clark, 691 So.2d 473, 478 (Fla. 1997).

While there is little specific guidance within the Jacksonville City Charter as to what specific
procedures would apply to the City Council’s review of a proposed sale of JEA’s combined
systems, state law imposes at least two statutory requirements to any sale under the Jacksonville
Charter. First, if the water and wastewater systems are sold, the City Council must follow
the provisions of Chapter 84-84, Laws of Florida (1984), codified as § 180.301, Florida Statutes.
Based upon the criteria used by the Florida Public Service Commission in reviewing sales of water
and wastewater systems by private companies, this statute requires the governing bodies of Florida
municipalities to hold a public hearing to determine whether the purchase or sale of a water, sewer,
or wastewater reuse utility is “in the public interest.” See Senate Staff Analysis and Economic
Impact Statement, CS/SB 91, Revised May 24, 1984.

The “sale of publicly owned utilities” statute requires that the “governing bodies” of a
Florida city must prepare a briefing document that analyzes the following issues in order to

determine “public interest™:

In determining if the purchase, sale, or wastewater facility privatization contract is in the
public interest, the municipality shall consider, at a minimum, the following:

(1) The most recent available income and expense statement for the utility;

(2) The most recent available balance sheet for the utility, listing assets and liabilities and clearly
showing the amount of contributions-in-aid-of-construction and the accumulated depreciation
thereon;

(3) A statement of the existing rate base of the utility for regulatory purposes,

(4) The physical condition of the utility facilities being purchased, sold, or subject fo a
wastewater facility privatization contract;

(5) The reasonableness of the purchase, sale, or wastewater facility privatization contract price
and terms;

(6) The impacts of the purchase, sale, or wastewater facility privatization contract on ultility
customers, both positive and negative,

(7)(a) Any additional investment required and the ability and willingness of the purchaser or the

private firm under a wastewater facility privatization contract to make that investment, whether
the purchaser is the municipality or the entity purchasing the utility from the municipality,
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(b) In the case of a wastewater facility privatization contract, the terms and conditions on which
the private firm will provide capital investment and financing or a combination thereof for
contemplated capital replacements, additions, expansions, and repairs. The municipality shall
give significant weight to this criterion.

(8) The alternatives to the purchase, sale, or wastewater facility privatization contract, and the
potential impact on utility customers if the purchase, sale, or wastewater facility privatization
contract is not made, and

(9)(a) The ability of the purchaser or the private firm under a wastewater facility privatization
contract to provide and maintain high-quality and cost-effective utility service, whether the
purchaser is the municipality or the entity purchasing the utility from the municipality.

(b) In the case of a wastewater facility privatization contract, the municipality shall give
significant weight to the technical expertise and experience of the private firm in carrying out the
obligation specified in the wastewater facility privatization contract.

(10) All moneys paid by a private firm to a municipality pursuant to a wastewater facility
privatization contract shall be used for the purpose of reducing or offsetting property taxes,
wastewater service rates, or debt reduction or making infrastructure improvements or capital asset
expenditures or other public purpose; provided, however, nothing herein shall preclude the
municipality from using all or part of the moneys for the purpose of the municipality’s qualification
for relief from the repayment of federal grant awards associated with the wastewater system as
may be required by federal law or regulation.

The municipality shall prepare a statement showing that the purchase, sale, or wastewater facility
privatization contract is in the public interest, including a summary of the purchaser’s or private
firm’s experience in water, sewer, or wastewater reuse utility operation and a showing of financial
ability to provide the service, whether the purchaser is the municipality or the entity purchasing
the utility from the municipality.”

While there is no statute that specifically applies these same standards to municipally owned
electric systems, there nevertheless may be compelling arguments to apply these same standards
in the case of Jacksonville because of the requirement to hold a referendum before approving any
sale.

As previously noted, the Jacksonville City Charter mandates that a referendum be held
before approval of a sale. Interestingly, the Charter provision actually specifies that the “terms
and conditions” be approved in the referendum. Given that the referendum is in the nature of a
charter referendum, it is likely that the standards that apply to charter referenda will apply to this
referendum. These standards are contained in § 101.161, Florida Statutes:
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“101.161 Referenda; ballots.—

(1) Whenever a constitutional amendment or other public measure is submitted to the vote of the
people, a ballot summary of such amendment or other public measure shall be printed in clear
and unambiguous language on the ballot after the list of candidates, followed by the word “yes”
and also by the word “no,” and shall be styled in such a manner that a “yes” vote will indicate
approval of the proposal and a “no” vote will indicate rejection. The ballot summary of the
amendment or other public measure and the ballot title to appear on the ballot shall be embodied
in the constitutional revision commission proposal, constitutional convention proposal, taxation
and budget reform commission proposal, or enabling resolution or ordinance. The ballot summary
of the amendment or other public measure shall be an explanatory statement, not exceeding 75
words in length, of the chief purpose of the measure. In addition, for every amendment proposed
by initiative, the ballot shall include, following the ballot summary, a separate financial impact
statement concerning the measure prepared by the Financial Impact Estimating Conference in
accordance with ts. 100.371(5). The ballot title shall consist of a caption, not exceeding 15 words
in length, by which the measure is commonly referred to or spoken of. This subsection does not
apply to constitutional amendments or revisions proposed by joint resolution.”

This language has been recently construed in the context of the referendum approval of the
sale of public properties in general, and the sale of municipal electric systems in particular.
Generally, Ballot summaries must give voters sufficient notice of what they are asked to decide
to enable them to “intelligently” cast their ballots. See § 101.161(1), Florida Statutes; Smith v.
American Airlines, 606 So. 2d 618, 620-21 (Fla. 1992) (finding the ballot summary was not written
clearly enough for even the more educated voters to understand its significance and chief purpose).
Voters must be able to comprehend the “sweep” of each proposal. Askew v. Firestone, 421 So. 2d
151, 155-56 (Fla. 1982). The problem can often lie not with what the summary says, but, rather,
what the summary fails to say. The voters must be apprised of the true meaning and
“ramifications” of an amendment and as to its “important consequences.” Id.; Fairness Initiative,
880 So. 2d 630, 636 (Fla. 2004); Advisory Op. to Att’y Gen. re Term Limits Pledge, 718 So. 2d
798, 803 (Fla. 1999) (striking a ballot summary that failed to inform the public the Secretary of
State would be granted discretionary constitutional powers which the Secretary does not currently
have). The Court should strike a ballot summary if it does not explain to the reader or sufficiently
inform the public of important aspects of the proposed amendment or if it is devoid of any mention
of important consequences. Id. citing Fish & Wildlife Conservation Comm’n, 705 So. 2d at 1355,
Tax Limitation, 644 So. 2d at 495.

These legal concepts have been interpreted in the context of referenda that determine
whether or not to sell public assets. The ballot summary, title and proposal must disclose, certainly,
terms and conditions, but must also disclose the details and impacts of a proposed sale. See
Matheson v. Miami Dade County, 187 So. 3d 221, 226 (Fla. 3d DCA 2015). In determining the
validity of a lease approval question in Miami Beach, the Court struck the referendum because the
lease approval question failed to give voters necessary information, including all material terms of
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the lease contract, and failed to even refer voters to records that would provide such information.
See Let Miami Beach Decide v. City of Miami Beach, 120 So. 3d 1282, 1284 (Fla 3d DCA 2013).

Another Florida court struck a 2016 local charter initiative seeking to force divesture of a
municipal electric utility based upon the failure to disclose key information regarding an
attempted forced sale of the City’s electric system. To block the purchase of its poles and wires
inside city limits, Sumter Electric Cooperative funded the creation of a political committee which
filed a charter amendment provision to force the sale of the City’s electric utility. Citing the Let
Miami Beach Decide decision, the Circuit Court struck the referendum, specifically ruling that:

“26.  Finally, the ballot summary and amendment also fail to inform the voters of other
key material issues including (a) the City’s existing right, under contract and ordinance, to
purchase portions of SECO'’s electric system after an arbitration establishes the purchase price
(not the other way around); (b) the amendment’s effect on City Code of Ordinances § 27-36
(Ord. No. 03-13, 10-6-03) and § 96-18, which give the City the right to establish who can
provide electric service and under what terms; (c) the existence of the FMPA All Requirements
Contract, which if breached, will trigger significant financial penalties for the City, for which the
City remains contingently liable even is the contract can be assigned, (d) the implications of
permanently losing a revenue stream that the City utilizes for its general fund and for staff
positions. Thus, the ballot summary and amendment should be stricken.” See City of Bushnell,
Florida vs. Sumter Electric Cooperative, In. and Citizens For Cooperative Power, Case No.:
2016-CA-56 (Fla. 5th Cir. Ct. 2016), Order Denying Defendant Citizens for Cooperative
Power’s Motion for Summary Judgment and Granting Plaintiff’s Cross Motion for Final

Summary Judgment.

Thus, Florida courts have already ruled that charter-derived referenda calling for the sale
of a municipal electric system must disclose information strikingly similar to the kind of
information required in the sale of Florida municipally-owned water and wastewater systems.
Given the Jacksonville Charter’s express requirement for the approval of the terms and conditions
of any sale, it seems prudent that the City Council would conduct a procedure (ie, public hearing(s)
and briefing document(s)) similar to that contemplated in § 180.301, Florida Statutes, to develop
the information necessary to determine whether the sale would be in the public interest and to
disclose publically the information necessary for municipal voters to exercise their right to vote.

While there are other processes that will undoubtedly apply prior to the approval of any

sale contemplated by JEA, this memo specifically covers the processes which we believe will
apply to the Jacksonville City Council. If you have further questions, please call me.
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*** Please note that under Florida's very broad public records law, email communications to
and from city officials are subject to public disclosure. ***

From: Boylan, Michael

Sent: Tuesday, November 05, 2019 3:46 PM

To: Gabriel, Jason

Cc: Brown, Cheryl; Sidman Martin, Margaret

Subject: FW: Jacksonville Civic Council Letter to Jacksonville City Council regarding JEA - November 5,
2019

Importance: High

As promised. Have copied Cheryl and Peggy here as well. - M

Michael Boylan
Council Member — District 6

City of Jacksonville

mboylan@coj.net
(904) 255-5206

From: Jeanne Miller [mailto:jeanne@jaxciviccouncil.com]

Sent: Tuesday, November 05, 2019 3:28 PM

To: Jeanne Miller

Cc: Todd Higginbotham; Esther Lizzmore

Subject: Jacksonville Civic Council Letter to Jacksonville City Council regarding JEA - November 5, 2019
Importance: High

EXTERNAL EMAIL: This email originated from a non-COJ email address. Do not click any links or
open any attachments unless you trust the sender and know the content is safe.

Dear Jacksonville City Council Members,

The Jacksonville Civic Council submits the attached letter and supporting information to you as you
consider the process currently underway to sell or reorganize JEA.

Attached for your review are the following documents:

1. Letter from Jacksonville Civic Council to Jacksonville City Council dated November 5, 2019.

2. Memorandum from Gray Robinson to Jacksonville Civic Council dated October 22, 2019.

3. JCC Hartman Presentation dated October 21, 2019 — this is an update of Mr. Hartman’s
original report to the Civic Council in 2018. A copy of the original Hartman study to the JEA
Subcommittee, May, 2018, will be sent by separate email due to the size of the file.

4. An update on JEA from the Florida Municipal Power Association dated September, 2019.

All of these documents will be hand-delivered to you today on a flash drive.



mailto:mboylan@coj.net



We hope that the attached letter and supporting documents are additive to the City Council’s review
and consideration of the potential sale or reorganization of JEA. Please feel free to call Mr. Ward,
Mr. Stein, or me if you would like to discuss or if the Jacksonville Civic Council can be of assistance in
City Council’s review of the process currently underway and the City’s long term needs.

Thank you for your consideration of the attached.

Jeanne M. Miller, Esq.
CEO & President

Jacksonville Civic Council, Inc.
31 West Adams Street, Suite 204
Jacksonville, Florida 32202

jeanne@j axciviccouncil.com
Ofc: 904.354.4911

www.jaxciviccouncil.com
L 9
CIVIC

COUNCIL

Todd Higginbotham

Public Policy Research Assistant
Jacksonville Civic Council
todd@jaxciviccouncil.com
904-354-0901

J
JACKSONWVILLE

CIVI

COUNCIL
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From: Peeples, Belinda

To: Rhoden, Stasia; Joseph. Daryl; McCain, James

Cc: Dwyer-Frazee, Ivy; Hodges, Lawsikia

Subject: FW: Legal Request 2019-098 Review FDOT proposed Agreement- Sisters Creek Bridge (1300.1900001)
Date: Wednesday, May 15, 2019 4:01:49 PM

Attachments: Ir 2019-098.pdf

Sisters Creek Bridge Full Lease agreement draft 012319.pdf
JimKinaSistersCreek concept 11.28.2018.pdf
Email details.pdf

We greatly appreciate your contacting the Office of General Counsel, Government Operations
Department, to assist you with your legal needs.

Your Requests for Legal Services will be handled by Assistant General Counsel Jim McCain. If you
have any questions regarding your requests, including the status, please contact Mr. McCain at 255-
5064.

You may receive a follow-up call within the next five (5) business days to obtain any needed
additional information to better assist our office with completing your request.

We look forward to servicing your legal needs. Please review the Office of General Counsel’s
website at http://www.coj.net/ogc.aspx to find out more information about our office and the legal
services that we provide to the City of Jacksonville!

From: Rhoden, Stasia

Sent: Wednesday, May 15, 2019 1:29 PM

To: Peeples, BeLinda

Cc: Dwyer-Frazee, lvy; Tison, Joy

Subject: FW: Legal Request 2019-098 Review FDOT proposed Agreement- Sisters Creek Bridge

For processing.

Stasia L. Rivoden

Legal Assistant to:

John C. Sawyer, Jr., Chief, Government Operations
Julia B. Davis, Assistant General Counsel

City of Jacksonville

Office of General Counsel

117 W. Duval Street, Suite 480

Jacksonville, FL 32202

Phone: (904) 255-5082

Email: SRhoden@coj.net

ONE CITY - ONE JACKSONVILLE!
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R 00/9-09

I REQUEST FOR LEGAL SERVICES I

TO: The Office of General Counsel Telephone 904-630-1700
117 West Duval Street, Suite 480, Jacksonville, FL 32202 Fax 904-630-1731
FROM: NAME: Daryl Joseph
TITLE: Director
DEPARTMENT: Parks, Recreation and Community Services
DIVISION: Office of the Director
A. The Office of General Counsel is requested to provide legal assistance as detailed in this request and
supporting documents. Give brief description:
-Respectfully Request review the attached propased FDOT Iease agreement #7225-107
(CONTINUE DESCRIPTION ON SECOND PAGE)
Project No: Vendor Name: Solicitation No:
Contract No.: Amount: $ Tracking No:
B. Is a specific attorney already involved? Yes B No Name: _Jim McCain
Check if this requires Risk Management [ ]
C Date submitted: 05/15/2019 Completion is requested by (date): gsm7/2010
D For more information or discussion contact:
Name: i
Title: Contract Administration Coordinator
Telephone: 255-8294 E-mail: Rharrima@coj.net
E. Bill to agency (name, address): PRCS, 214 N Hogan Street, Ste 400, Jacksonville 32202
Bill to account number (index code) = RPOD011 04205
F. Department Approval (name and title) D. Joseph, Director
(For use by Office of General Counsel only)
CLIENT ID: oA UL 5
CLIENT:
WORK DESCRIPTION:
Primary Atty:
CATEGORY CODE: Secondary Atty:
Dept. Head:
OGC REC'D: DATE OPENED:

2015 Gov Ops Legal Request Form Rev 3/5/2015
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ITEM/SEGMENT NO.: 7225-107
MANAGING DISTRICT: Two

F.A.P.NO.: N/A

STATE ROAD NO.: 105 (Hecksher Drive)
COUNTY: Duval

PARCEL NO.: 57 (portion)

THIS AGREEMENT, made this day of , 2019 , by and between the STATE OF
FLORIDA DEPARTMENT OF TRANSPORTATION, (hereinafter called the Lessor), and The City of Jacksonville, Florida

a Municipality of the State of Florida

(hereinafter called the Lessee).

WITNESSETH:
In consideration of the mutual covenants contained herein, the parties agree as follows:

1. Property and Term. Lessor does hereby lease unto Lessee the property described in Exhibit “A”; attached and made a part

hereof, for a term of 20 years beginning and ending . This
Lease may be renewed for an additional 10 year term at Lessee’s option, subject to the rent adjustment as provided in
Paragraph 3 below. Lessee shall provide Lessor thirty days advanced written notice of its exercise of the renewal option.

If Lessee holds over and remains in possession of the property after the expiration of the term specified in this Lease, or any
renewals of such term, Lessee's tenancy shall be considered a tenancy at sufferance, subject to the same terms and conditions as
herein contained in this Lease.

This Lease is subject to all utilities in place and to the maintenance thereof as well as any other covenants, easements,
or restrictions of record.

This Lease shall be construed as a lease of only the interest, if any, of Lessor, and no warranty of title shall be deemed
to be given herewith.

2. Use. The leased property shall-be used solely for the purpose of public kayak launch:; fishing pier, associated parking, and
access thereto
If the property is used for any other purpose, Lessor shall have the option of immediately terminating this Lease. Lessee shall not
permit any use of the property in any manner that would obstruct or interfere with any transportation facilities.

Lessee will further use and occupy the 'leased property in a careful and proper manner, and not commit any waste thereon.
Lessee will not cause, or allow to be caused,any nuisance or objectionable activity of any nature on the property. Lessee will not use
or occupy said property for any unlawful purpose and will, at Lessee's sole cost and expense, conform to and obey any present or
future ordinances and/or rules, regulations, requirements, and orders of governmental authorities or agencies respecting the use and
occupation of the leased property.

Any activities in any way involving hazardous materials or substances of any kind whatsoever, either as those terms may be defined
under any state or federal laws or regulations, or as those terms are understood in common usage, are specifically prohibited. The use
of petroleum products, pollutants, and other hazardous materials on the leased property is prohibited. Lessee shall be held responsible
for the performance of and payment for any environmental remediation that may be necessary, as determined by the Lessor, within the
leased property. If any contamination either spread to or was released onto adjoining property as a result of Lessee's use of the leased
property, the Lessee shall be held similarly responsible. The Lessee shall indemnify, defend, and hold harmless the Lessor from any
claim, loss, damage, costs, charge; or expense arising out of any such contamination.

3. Rent. Lessee shall pay to Lessor as rent, on or before the first day of each rent payment period, the sum of
0.00 plus applicable tax, for each year of the term. If this Lease is
terminated prior to the end of any rent payment period, the unearned portion of any rent payment, less any other amounts that may be
owed to Lessor, shall be refunded to Lessee. Lessee shall pay any and all state, county, city, and local taxes that may be due during
the term hereof, including any real property taxes. Rent payments shall be made payable to the Florida Department of Transportation
and shall be sent to Florida Department of Transportaion, 1109 S. Marion Avenue, Lake City, Florida 32025 ATTN: Julie Bassett, D2
Property Management Administrator . Lessor reserves the right to review and adjust the rental fee biennually and at renewal to reflect
market conditions. Any installment of rent not received within ten (10) days after the date due shall bear interest at the highest rate
allowed by law from the due date thereof, per Section 55.03(1), Florida Statutes. This provision shall not obligate Lessor to accept late
rent payments or provide Lessee a grace period.

4. Improvements. No structures or improvements of any kind shall be placed upon the property without the prior written
approval of the District Secretary for District Two of Lessor. Any such structures or improvements shall be constructed in
a good and workmanlike manner at Lessee's sole cost and expense. Subject to any landlord lien, any structures or improvements
constructed by Lessee shall be removed by Lessee, at Lessee's sole cost and expense, by midnight on the day of termination of this
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Lease and the leased property restored as nearly as practical to its condition at the time this Lease is executed. Portable or temporary
advertising signs are prohibited.

Lessee shall perform, at the sole expense of Lessee, all work required in the preparation of the leased property for occupancy
by Lessee, in the absence of any special provision herein contained to the contrary; and Lessee does hereby accept the leased
property as now being in fit and tenantable condition for all purposes of Lessee.

Lessor reserves the right to inspect the property and to require whatever adjustment to structures or improvements as Lessor,
in its sole discretion, deems necessary. Any adjustments shall be done at Lessee's sole cost and expense.

5. Maintenance. Lessee shall keep and maintain the leased property and any building or other structure, now or hereafter
erected thereon, in good and safe condition and repair at Lessee's own expense during the existence of this Lease, and shall keep the
same free and clear of any and all grass, weeds, brush, and debris of any kind, so as to preventthe same from becoming dangerous,
inflammable, or objectionable. Lessor shall have no duty to inspect or maintain any of the leased property or buildings, and other
structures thereon, during the term of this Lease; however, Lessor shall have the right, upon twenty-four (24) hours notice to Lessee, to
enter the leased property for purposes of inspection, including conducting an environmental assessment.. Such assessment may
include: surveying; sampling of building materials, soil, and groundwater; monitoring well installations; soil excavation; groundwater
remediation; emergency asbestos abatement; operation and maintenance inspections; and, any other actions which may be reasonable
and necessary. Lessor's right of entry shall not obligate inspection of the property by Lessor, nor shall it relieve the Lessee of its duty to
maintain the leased property. In the event of emergency due to a release or suspected release of hazardous waste on the property,
Lessor shall have the right of immediate inspection, and the right, but not the obligation, to engage in remedial action, without notice,
the sole cost and expense of which shall be the responsibility of the Lessee.

6. Indemnification. (select applicable paragraph)
X Lessee is a Governmental Agency

To the extent provided by law, Lessee shall indemnify, defend, and hold harmless the Lessor and all of its officers, agents, and
employees from any claim, loss, damage, cost, charge, or expense arising out of any act, error, omission, or negligent act by Lessee,
its agents, or employees, during the performance of the Lease, except that-neither Lessee, its officers, agents, or employees will be
liable under this paragraph for any claim, loss, damage, cost, charge, or.expense arising out of any act, error, omission, or negligent act
by the Lessor or any of its officers, agents, or employees during the performance of the Lease.

When the Lessor receives a notice of claim for damages that may have been caused by the Lessee, the Lessor will
immediately forward the claim to the Lessee. Lessee and the Lessor will evaluate the claim and report their findings to each other
within fourteen (14) working days and will jointly discuss options in defending the claim. After reviewing the claim, the Lessor will
determine whether to require the participation of Lessee-in the defense of the claim or to require that Lessee defend the Lessor in such
claim as described in this section. The Lessor's failure to promptly notify Lessee of a claim shall not act as a waiver of any right herein
to require the participation in or defense of the claim by Lessee. The Lessor and Lessee will each pay its own expenses for the
evaluation, settlement negotiations, and trial, if any.

[] Lessee is not aGovernmental Agency

Lessee shall indemnify, defend, save, and hold harmless Lessor, its agent, officers, and employees, from any losses, fines,
penalties, costs, damages, claims, demands, suits, and liabilities of any nature, including attorney's fees, (including regulatory and
appellate fees), arising out of or because of any acts, action, neglect, or omission by Lessee, or due to any accident, happening, or
occurrence on the leased property or arising in any manner from the exercise or attempted exercise of Lessee's rights hereunder
whether the same regards person or property of any nature whatsoever, regardless of the apportionment of negligence, unless due to
the sole negligence of Lessor.

Lessee's obligation to indemnify, defend and pay for the defenses or at Lessor's option, to participate, and to associate with
the Lessor in the defense and trial of any claim and any related settlement negotiations, shall be triggered by the Lessor's notice of
claim for indemnification to Lessee. Lessee's inability to evaluate liability or its evaluation of liability shall not excuse Lessee's duty to
defend and indemnify within seven days after such notice by the Lessor is given by registered mail. Only an adjudication or judgment
after the highest appeal is exhausted specifically finding the Lessor solely negligent shall excuse performance of this provision by
Lessee. Lessee shall pay all costs and fees related to this obligation and its enforcement by Lessor. Lessor's failure to notify Lessee of
claim shall not release Lessee of the above duty to defend.

7. Insurance. Lessee at its expense, shall maintain at all times during the term of this Lease, public liability insurance
protecting Lessor and Lessee against any and all claims for injury and damage to persons and property, and for the loss of life or
property occurring in, on, or about the property arising out of the act, negligence, omission, nonfeasance, or malfeasance of Lessee, its
employees, agents, contractors, customers, licensees, and invitees. Such insurance shall be carried in a minimum amount of not less

than ($0.00 ) for bodily injury or death to any one person or any number of persons in
any one occurrence and not less than ($0.00 ) for property damage, or a combined
coverage of not less than $ ). All such policies shall be issued by

companies licensed to do business in the State of Florida and all such policies shall contain a provision whereby the same cannot be
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canceled or modified unless Lessor is given at least sixty (60) days prior written notice of such cancellation or modification. Lessee
shall provide Lessor certificates showing such insurance to be in place and showing Lessor as additional insured under the policies. If
self-insured or under a risk management program, Lessee represents that such minimum coverage for liability will be provided for the
leased property.

Lessor may require the amount of any public liability insurance to be maintained by Lessee be increased so that the amount
thereof adequately protects Lessor's interest. Lessee further agrees that it shall during the full term of this Lease and at its own
expense keep the leased property and any improvements thereon fully insured against loss or damage by fire and other casualty.
Lessee also agrees that it shall during the full term of this Lease and at its own expense keep the contents and personal property
located on the leased property fully insured against loss or damage by fire or other casualty and does hereby release and waive on
behalf of itself and its insurer, by subrogation or otherwise, all claims against Lessor arising out of any fire or other casualty whether or
not such fire or other casualty shall have resulted in whole or in part from the negligence of the Lessor.

8. Eminent Domain. Lessee acknowledges and agrees that its relationship with Lessor under this Lease is one of landlord
and tenant and no other relationship either expressed or implied shall be deemed to apply.to the parties under this Lease. Termination
of this Lease for any cause shall not be deemed a taking under any eminent domain or other law so as to entitle Lessee to
compensation for any interest suffered or lost as a result of termination of this Lease, including any residual interest in the Lease, or any
other facts or circumstances arising out of or in connection with this Lease.

Lessee hereby waives and relinquishes any legal rights and monetary claims which it might have for full compensation, or
damages of any sort, including special damages, severance damages, removal costs, or loss. of business profits, resulting from
Lessee's loss of occupancy of the leased property, or any such rights, claims, or damages flowing from adjacent properties owned or
leased by Lessee as a result of Lessee's loss of occupancy of the leased property. Lessee also hereby waives and relinquishes any
legal rights and monetary claims which it might have for full compensation, or damages of any sort as set out above, as a result of
Lessee's loss of occupancy of the leased property, when any or all adjacent properties owned or leased by Lessee are taken by
eminent domain proceedings or sold under the threat thereof.. This waiver and relinquishment applies whether this Lease is still in
existence on the date of taking or sale; or has been terminated prior thereto.

9. Miscellaneous.

a. This Lease may be terminated by Lessor immediately, without prior notice, upon default by Lessee hereunder, and may be
terminated by either party, without cause upon thirty (30) days prior written notice to the other party.

b. In addition to, or in lieu of, the terms and conditions contained herein, the provisions of any Addendum of even date
herewith which is identified to be a part hereof is hereby incorporated herein and made a part hereof by this reference. In the event of
any conflict between the terms and conditions hereof and the provisions of the Addendum(s), the provisions of the Addendum(s) shall
control, unless the provisions thereof are prohibited by law:

c. Lessee acknowledges that it has reviewed this Lease, is familiar with its terms, and has had adequate opportunity
to review this Lease with legal counsel of Lessee's choosing. Lessee has entered into this Lease freely and voluntarily. This Lease
contains the complete understanding of the parties with respect to the subject matter hereof. All prior understandings and agreements,
oral or written, heretofore made between the parties and/or between Lessee and the previous owner of the leased property and
landlord of Lessee are merged in this Lease, which alone, fully and completely expresses the agreement between Lessee and Lessor
with respect to.the subject matter hereof. No modification, waiver, or amendment of this Lease or any of its conditions or provisions
shall be binding upon Lessor or Lessee unless in writing and signed by both parties.

d. Lessee shall not sublet the property or any part thereof, nor assign this Lease, without the prior consent in writing of the
Lessor; this Lease is being executed by 'Lessor upon the credit and reputation of Lessee. Acceptance by Lessor of rental from a third
party shall not be considered as an assignment or sublease, nor shall it be deemed as constituting consent of Lessor to such an
assignment or sublease.

e. Lessee shall be solely responsible for all bills for electricity, lighting, power, gas, water, telephone, and telegraph
services, or any other utility or service used on the property.

f. This Lease shall be governed by the laws of the State of Florida, and any applicable laws of the United States
of America.

g. All notices to Lessor shall be sent to the address for rent payments and all notices to Lessee shall be sent to:
City of Jacksonville, Parks and Recreation Community Service, 214 N. Hogan street, 4th Floor Room 439,
Jacksonville, Florida 32202 'Attn:IRobert Skalitzky, Natural and Marine Resources Division Chief
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IN WITNESS WHEREOF, the parties hereto have caused these presents to be executed, the day and year first above written.

STATE OF FLORIDA
DEPARTMENT OF TRANSPORTATION

City of Jacksonville, Florida

A Municipality of the State of Florida By:

Lessee (Company Name, if applicable) District Secretary
BY: GregEvans

Print Name

Lenny Curry Attest:

Print Name
Title: Mayor Name/Title: Lisa Pelaez, Executive Secretary
Attest: (SEAL) LEGAL REVIEW:

James R. McCain, Jr.
Print Name District Counsel

Title: Corporation Secretary David M. Robertson
Print Name
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ADDENDUM

575-060-33
RIGHT OF WAY
OGC -08/09
Page 5 of 5

the City of Jacksonville, Florida, a Municipality of the State of Florida

and the State of Florida Department of Transportation dated the

day of

, 2019

In addition to the provisions contained in said Agreement, the following terms and conditions shall be deemed to be a part thereof
pursuant to Paragraph 9 (b) of said Agreement:

See Exhibit "B"

City of Jacksonville, Florida
A Municipality of the State of Florida

BY:

Title:

Attest:

Title:

Lessee (Company Name; if applicable)

Lenny Curry

Print Name

Mayor

James R. Mccain, Jr.

Print Name

Corporation Secretary

By:

Attest:

Name/Title:

(SEAL)

STATE OF FLORIDA
DEPARTMENT OF TRANSPORTATION

District Secretary

Greg Evans

Print Name

Lisa Pelaez, Executive Secretary

LEGAL REVIEW:

District Counsel

David M. Robertson

Print Name
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EXHIBIT “B”

LEASE AGREEMENT ADDENDUM

This Lease Agreement Addendum (“Addendum”) is made and entered into by and
between the State of Florida Department of Transportation (“Department” or “Lessor”),
and the City of Jacksonville, Florida (“City” or “Lessee”).

Recitals

A. The terms and provisions set forth in this Addendum are incorporated in and made
part of that certain Lease Agreement executed by the parties contemporaneously with
this Addendum; and

B. The Lease Agreement and this Addendum shall be referred to collectively as the
“Agreement”; and

C. The real property described on Exhibit “A” of Agreement shall be referred to as the
“Leased Property”; and

D. This is a public purpose lease (without a commercial end-use) and the provisions
of Section 10.6 of the Department’'s/Right of Way Manual are incorporated in the
Agreement by reference.

NOW THEREFORE, with full knowledge and understanding of the laws governing the
subject matter of this Addendum, and in consideration of the recitals and the mutual
covenants and conditions contained in this Addendum, the parties acknowledge and
agree as follows:

1. RECITALS AND EXHIBITS
The recitals set forth above ‘and attached exhibits are specifically incorporated in and
made part of the Agreement by reference.

2. EFEECTIVE DATE
The effective date of the Agreement shall be the date the last of the parties to be charged
executes this Agreement (“Effective Date”).

3. E-VERIFY

Lessee shall: (a) utilize the U.S. Department of Homeland Security’s E-Verify system to
verify the employment eligibility of all new employees hired by Lessee during the term of
the Agreement; and (b) expressly require any contractors or subcontractors performing
work or providing services pursuant to this Agreement to likewise utilize the U.S.
Department of Homeland Security’s E-Verify system to verify the employment eligibility
of all new employees hired by the contractor or subcontractor during the contract term.

4. COMPLIANCE
Lessee shall perform this Agreement in a good and workmanlike manner, with reasonable
care, in accordance with the terms and provisions of this Agreement and all applicable

Page 1 of 10
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federal, state, local, administrative, regulatory, safety, and environmental laws, codes,
rules, regulations, policies, procedures, guidelines, standards, and permits, as the same
may be constituted and amended from time to time, including, without limitation, those of
the Department, St. Johns River Water Management District, Florida Department of
Environmental Protection, Environmental Protection Agency, Army Corps of Engineers,
United States Coast Guard, and local governmental entities (“Governmental Law”).

5. PERMITS

Lessee may be required to obtain one or more permits from the Department related to
the subject matter of this Agreement. This Agreement shall remain separate and apart
from any such permit(s) and shall not be merged into the same absent the prior written
express consent of the Department’s District 2 Secretary. Should any term or provision
of this Agreement conflict with any term, provision or requirement of any Department
permit, the terms and provisions of this Agreement shall control. For purpeses of this
Agreement, the term “permit” shall also include the Department’s Construction Agreement
which may be required for permanent improvements installed within the Department’s
right-of-way.

6. CONSTRUCTION
A. Lessee intends to construct improvements (“Improvements”) on the Leased Property.
The Department’s permitting process is not altered by this Agreement.

B. Lessee has or shall furnish the Department with construction plans and specifications
for construction of the Improvements (“Plans & Specifications”) prepared by a Florida
registered professional engineer together with such other documents the Department
may require for processing and issuing required Department permits.

C. Lessee shall construct the Improvements in accordance with the approved Plans &
Specifications and any permits issued by the Department.

D. Construction of the improvements shall not commence until such time as the
Department issues final written approval of the Plans & Specifications via issuance of one
or more appropriate Department permits.

E. Lessee will not make any changes to the approved Plans & Specifications without the
prior written approval of the Department via revision of one or more previously issued
permits. Changes to the approved Plans & Specifications absent such prior written
approval by the Department shall be deemed a material breach of this Agreement.

F. Lessee shall complete construction in accordance with the approved Plans &
Specifications and any permits issued by the Department. Lessee shall provide the
Department with written notice of completion of construction, including final as-built plans
and an engineering certificate that construction was completed in accordance with the
approved Plans & Specifications and any permits issued by the Department. Thereatfter,
the Department, or designee, shall perform a final inspection. If construction of the
Improvements is in compliance with the approved Plans & Specifications and any permits
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issued by the Department, the Department shall issue a final acceptance letter (“Final
Acceptance”). In determining compliance with applicable Governmental Law, the
Department may defer to the appropriate local, state, federal, administrative, regulatory
or environmental entity. The Department shall notify Lessee in writing if the construction
is deficient or non-compliant. The Department shall not issue its Final Acceptance until
the deficiency / non-compliance is corrected. The Leased Premises shall not be open
to the public for use unless and until the Department issues its Final Acceptance.

7. OPERATION, MAINTENANCE AND REPAIR

A. Lessee shall operate, maintain and repair the Improvements at its sole cost and
expense, in a good and workmanlike manner, with reasonable care, in accordance with
the terms and provisions of this Agreement. Nothing in this Agreement shall obligate the
Department to operate, maintain or repair any part of the dmprovements, said obligations
to remain the sole responsibility of Lessee.

B. If the Department determines that Lessee.is not maintaining and repairing the
Improvements in accordance with the terms and provisions of this Agreement, the
Department shall deliver written notification of such to Lessee. Lessee shall have thirty
(30) days from the date of the Department’'s written notice, or such other time as the
Department and Lessee mutually agree in writing, to correct the deficiency and provide
the Department with written notice of the same:

C. If the deficiency is not corrected timely, or.if the Department determines that the
deficiency remains after receipt of Lessee’s written notice indicating that the deficiency
was corrected, the Department, within its discretion, may: (1) provide Lessee with written
authorization granting.such additional time as the Department deems appropriate to
complete correction.of the deficiency; or (2) correct the deficiency at Lessee’s sole cost
and expense. Should the Department elect to correct the deficiency, the Department shall
provide Lessee with an invoice for the cost to correct the deficiency and Lessee shall pay
the invoice within forty-five (45) days of the date of the invoice (“Due Date”). Any portion
of an invoice not received by the Department by the Due Date shall immediately thereafter
begin accruing interest at a rate of interest established pursuant to 855.03, Florida
Statutes, until paid in full.

D. If atany time in the sole determination of the Department, the integrity or safety of the
Improvements requires immediate maintenance or repair for the benefit of public health,
safety or welfare, the Department may access the Improvements by whatever means
necessary and perform such maintenance and repairs it deems appropriate under the
circumstances. The Department shall provide Lessee with written notice of the emergency
maintenance and repairs performed by the Department and an invoice for the same.
Lessee shall pay the invoice within forty-five (45) days of the date of the invoice (“Due
Date”). Any portion of an invoice not received by the Department by the Due Date shall
immediately thereafter begin accruing interest at a rate of interest established pursuant
to 855.03, Florida Statutes, until paid in full.
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8. UTILITIES AND MAINTENANCE OF TRAEFEIC

A. Lessee shall be responsible for locating, removing and relocating utilities, both aerial
and underground, if required for Lessee to perform this Agreement. All utility conflicts
shall be resolved by Lessee directly with the applicable utility at Lessee’s sole cost and
expense.

B. Lessee shall be responsible for the maintenance of traffic (“MOT”) at all times during
its performance of this Agreement. MOT shall be performed intaccordance with
applicable Governmental Law and the most current edition of each of the following, as
the same may be constituted and amended from time to time, all of which are incorporated
herein and made part of the Agreement by reference: (1) Section 102 of the Department’s
Standard Specifications for Road and Bridge Construction; (2) the Manual on Uniform
Traffic Control Devices; and (3) the Department’s Roadway Design Standards Index 600
Series. If Lessee fails to perform MOT as required herein, the Department, within its
discretion, may elect to perform MOT at Lessee’s sole cost and expense. Should the
Department perform MOT, the Department shall provide Lessee with an invoice for the
costs incurred by the Department and Lessee shall pay the invoice within forty-five (45)
days of the date of the invoice (“Due Date”). Any portion of an invoice not received by
the Department by the Due Date shall immediately thereafter begin accruing interest at a
rate of interest established pursuant to.855.03, Florida Statutes, until paid in full.

9. EMINENT DOMAIN AND DAMAGES

Under no circumstances shall the Department’s exercise of any right provided in this
Agreement create any right, title, interest or estate entitling Lessee to full and just
compensation from the Department either through inverse condemnation or eminent
domain laws or any similar laws regarding the taking of property for public purposes.
Lessee forever waives and relinquishes all such legal rights and monetary claims which
they have, or which may arise in the future, for compensation or damages, including,
without limitation, special damages,

10.ACCESS
The Department may freely access the Leased Property and the Improvements.

11.SOVEREIGN IMMUNITY & LIMITATION OF LIABILITY

Nothing in this Agreement shall be deemed or otherwise interpreted as waiving the
Department’s sovereign immunity protections, or as increasing the limits of liability set
forth in 8768.28, Florida Statutes, as the same may be amended from time to time. The
Department’s liability for breach of this Agreement is specifically: (1) limited to actual
damages incurred by Lessee as a direct result of the Department’s breach; and (2) further
limited in amount and shall not, under any circumstances, exceed the limitations of liability
for tort actions set forth in 8768.28(5), Florida Statutes, as the same may be amended
from time to time.

12.NOTICE

All notices, communications and determinations between the parties and those required
by this Agreement, including, without limitation, changes to the notification addresses set
forth below, shall be in writing and shall be sufficient if delivered to the parties at the
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following addresses by one or more of the following methods: (a) delivery in person; (b)
registered United States Mail, postage prepaid; (c) certified mail, postage prepaid, return
receipt requested; or (d) by a nationally recognized overnight courier:

Lessor: Florida Department of Transportation
Attention: District Property Management Administrator
1109 S. Marion Avenue — MS 2020
Lake City, Florida 32025

Lessee: City of Jacksonville, Parks and Recreation
Attention: Natural and Marine Resources
214 N. Hogan Street, 4™ Floor — Roo
Jacksonville, FL 32202

unity Service
Chief

13.PUBLIC RECORDS
Lessee shall comply with Chapter 119, Florida Statutes, and shall specifically:

A. Contact the Department's Custodian of Public. Records at (386) 758-3727; D2
prcustodian@dot.state.fl.us; and Public Records Custodian, 1109 South Marion Avenue,
MS 2009, Lake City, Florida 32025, if Lessee has any questions regarding the application
of Chapter 119, Florida Statutes, and its duty to provide public records relating to this
Agreement.

B. Keep and maintain public records required by the Department to perform this
Agreement.

C. Upon request from the Department’'s custodian of public records, provide the
Department with a.copy of the requested records or allow the records to be inspected or
copied within a reasonable time at a cost that does not exceed the cost provided in
Chapter 119, Fla. Stat., or as otherwise provided by law.

D. Ensure that public records that are exempt or confidential and exempt from public
records disclosure requirements are not disclosed except as authorized by law for the
duration of this Agreement and following completion of the Agreement if Lessee does not
transfer the records to the Department.

E. Upon completion of this Agreement, transfer, at no cost, to the Department all public
records in possession of Lessee or keep and maintain public records required by the
Department to perform this Agreement. If Lessee transfers all public records to the
Department upon completion of this Agreement, Lessee shall destroy any duplicate public
records that are exempt or confidential and exempt from public records disclosure
requirements. If Lessee keeps and maintains public records upon completion of this
Agreement, Lessee shall meet all applicable requirements for retaining public records. All
records stored electronically must be provided to the Department, upon request from the
Department’'s custodian of public records, in a format that is compatible with the
information technology systems of the Department.
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EXHIBIT “B”

14. GOVERNING LAW
This Agreement shall be governed in all respects by the laws of the State of Florida.

15.INITIAL DETERMINATION OF DISPUTES

The Department’s District Two Secretary (“District Secretary”) shall act as the initial
arbiter of all questions, difficulties and disputes concerning the interpretation, validity,
performance or breach of this Agreement.

16.VENUE AND JURISDICTION

A. Venue for any and all actions arising out of or in any way related to the interpretation,
validity, performance or breach of this Agreement that are not resolved to the mutual
satisfaction of the parties by the Department’s District Secretary shall lie exclusively in a
state court of appropriate jurisdiction in Leon County, Florida.

B. Lessee, its successors and assigns, shall be deemed as having consented to personal
jurisdiction in the State of Florida and as having forever waived and relinquished all
personal jurisdiction defenses with respect to any proceeding related to the interpretation,
validity, performance or breach of this Agreement.

17.JURY TRIAL

The parties waive the right to trial by jury of any dispute concerning the interpretation,
validity, performance or breach of this Agreement, including, without limitation, associated
damage claims.

18.ASSIGNMENT

This Agreement is not assignable absent the Department’s prior written consent executed
by the District 2 Secretary. Nothing in this section shall prevent Lessee from delegating
its contractual duties, but such-delegation shall not release Lessee from its obligation to
perform this Agreement.

19.THIRD PARTY BENEFICIARIES

This Agreement shall be binding upon and inure to the benefit of the parties and their
respective successors and assigns. Nothing in this Agreement is intended to confer any
rights, privileges, benefits, obligations or remedies upon any other person or entity except
as expressly provided for in this Agreement.

20.VOLUNTARY EXECUTION OF AGREEMENT

Lessee represents and warrants that: (a) it understands all of the rights and obligations
set forth in this Agreement and the Agreement was negotiated fairly at arm’s length; (b)
the Agreement accurately reflects Lessee’s intent; (c) it understands the advantages and
disadvantages of this Agreement and executes the Agreement freely and voluntarily of
its own accord and not as a result of any duress, coercion or undue influence; and (d) it
acted on independent legal advice by counsel of its own choosing in the negotiation and
execution of this Agreement.
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EXHIBIT “B”

21.ENTIRE AGREEMENT

This Agreement, including the attached exhibits, contains the entire understanding of the
parties and no representations or promises have been made except those that are
specifically set out in this Agreement. All prior and contemporaneous conversations,
negotiations, possible and alleged agreements, representations, covenants and
warranties with respect to the subject matter of this Agreement are waived, merged in,
and superseded by this Agreement.

22.EXECUTION OF DOCUMENTS

The parties agree that they shall promptly execute and deliver to.the other all documents
necessary to accomplish the intent and purpose of the Agreement and shall do all other
acts to effectuate the Agreement.

23.SUFFICIENCY OF CONSIDERATION

By their signature below, the parties acknowledge the receipt, adequacy and sufficiency
of consideration provided in this Agreement and forever waive the right to object to or
otherwise challenge the same.

24 WAIVER

The failure of either party to insist on‘the performance / compliance with any term or
provision of this Agreement on one or more occasions shall not constitute a waiver or
relinquishment of the rights and obligations provided in this Agreement and all such terms
and provisions shall remain in full force and effect unless specifically waived or
relinquished in writing.

25.INTERPRETATION
No term or provision of this Agreement shall be interpreted for or against either party
because that party or that party’s legal representative drafted the provision.

26.CAPTIONS
Paragraph title or captions contained in this Agreement are inserted as a matter of
convenience and reference only and do not define, limit, extend or describe the scope of
the Agreement.

27.SEVERANCE

If any section, paragraph, clause or provision of this Agreement is adjudged by a court,
agency, or other authority, of competent jurisdiction, to be invalid, illegal or otherwise
unenforceable, all remaining parts of this Agreement shall remain in full force and effect
so long as principle purposes of the Agreement remain enforceable.

28.COMPUTATION OF TIME

In computing any period of time prescribed in the Agreement, the day of the act, event or
default from which the designated period of time begins to run, shall not be included. The
last day of the period shall be included unless it is a Saturday, Sunday or legal holiday, in
which event the period shall run until the end of the next day which is not a Saturday,
Sunday or legal holiday.
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EXHIBIT “B”

29.MODIFICATION OF AGREEMENT
A modification or waiver of any of the provisions of this Agreement shall be effective only
if made in writing and executed with the same formality as the Agreement.

30.MISCELLANEOUS PROVISIONS
A. Lessee shall not store any items within 6 feet of any bridge supports.

B. Lessee shall maintain a minimum vertical clearance of 12 feet from-the lowest vertical
point of the bridge structure and a minimum horizontal clearance of ten (10) feet from any
part of the bridge structure where improvements are made.

C. In areas designated for parking, Lessee shall install and ‘maintain protective bollards
a minimum of 2 feet from each bridge support.

D. Lessee is prohibited from attaching anything to the bridge structure.

E. Lessor may require relocation or removal of the items located on Lessor’s property
without liability to the Lessee if: (1) any such items are not maintained in accordance with
the terms and provisions of the Agreement; (2) relocation or removal of such items is
required by applicable Governmental Law; or (3) the Lessor determines that relocation or
removal of such items is necessary or will benefit Lessor in the conduct of its business.
Lessee shall relocate or remove any items as required by Lessor and shall restore
Lessor’s property to a condition that satisfies the applicable provisions of this Agreement
within thirty (30) days of Lessor’s written notice requiring relocation or removal. Lessee
shall bear all cost and expense of the relocation or removal and restorative work,
including, without limitation, the cost of required permits.

F. Lessor currently holds a TIIFT Submerged Lands Easement (“TIIFT Easement”) that
includes property within the bounds of the Leased Property. Lessee may not enter or
conduct any activity within the bounds of the property subject to the TIIFT Easement
absent the prior express written authorization of the TIITF.

G. Lessee understands, acknowledges and agrees that it may be necessary from time to
time for Lessor to suspend this Agreement in order to meet other needs and requirements
of Lessor. Lessor shall provide Lessee with a minimum of thirty (30) days written notice
prior to suspending the lease.

IN WITNESS WHEREOF, the parties execute this Agreement consisting of ten (10)
pages, excluding Exhibits.

SIGNATURES ON FOLLOWING PAGES
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EXHIBIT “B”

Florida Department of Transportation Witnesses:
By: By:

Printed Name: Greg Evans Printed Name:
Title: District 2 Secretary By:

Date: Printed Name

Legal Review:

By:
Office of the General Counsel
Florida Department of Transportation

STATE OF FLORIDA
COUNTY OF COLUMBIA

The foregoing instrument was acknowledged before me this day of
, 20___, by Greg Evans, [1who is personally known to me, or [1 who
produced as identification.
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EXHIBIT “B”

City of Jacksonville, Florida Witnesses:
By: By:

Printed Name: Lenny Curry Printed Name:
Title: _Mayor By:

Date: Printed Name

Legal Review:

By:
Legal Counsel for City of Jacksonville

STATE OF FLORIDA
COUNTY OF DUVAL

The foregoing instrument was acknowledged before me this day of
,20___, by L1 who is personally known to
me, or [ who produced as

identification.
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From: Skalitzky, Robert

To: Harriman, Rene'e

Subject: FW: Sisters Creek Bridge

Date: Tuesday, May 07, 2019 8:39:55 AM
Attachments: image001.png

image003.png

image004.png

image005.png

Sisters Creek Bridge Full Lease agreement draft 012319.pdf
JimKinaSistersCreek concept 11.28.2018.pdf

Hi Rene’e,
Daryl has approved this for a legal request to review the proposed DOT lease agreement.
Thanks Bob

Robert Skalitzky

Natural and Marine Resources Division Chief

City of Jacksonville | Parks, Recreation & Community Services Department
214 N. Hogan Street, Suite 437, Jacksonville, FL 32202

(904) 255-7912

From: Burket, Brian <BBurket@coj.net>

Sent: Thursday, May 2, 2019 10:21 AM

To: Joseph, Daryl <DJoseph@coj.net>; Skalitzky, Robert <RSkalitzky@coj.net>
Subject: FW: Sisters Creek Bridge

Attached is a draft lease agreement from FDOT to develop a fishing pier, kayak launch and parking
under the Heckscher Drive Bridge adjacent to Jim King/Sisters Creek. Current concept is also
attached. Last year, our FIND grant application to design these amenities was ruled ineligible due to
lack of site control; this lease would address this need in case we reapply for grant funding in a
future year. The lease term is for 20 years plus 10 year renewal so I’'d recommend we proceed with
Legal Review and boundary survey followed by Legislation (lease approval plus resolution that
property will be used for public purpose). Once lease is executed, we would have option to promote
public use of the site, as is, until we are able to develop planned facilities with future funding.

How do you want to proceed?

Brian Burket
Waterfront Project Manager
City of Jacksonville | Parks, Recreation and Community Services

214 N. Hogan Street, 4™ Floor, Room 439
Jacksonville, FL 32202

(904) 255-7935

WWW.Coj.net

From: Maxwell, Katherine [mailto:Katherine.Maxwell@dot.state.fl.us]
Sent: Wednesday, January 23, 2019 11:51 AM
To: Burket, Brian
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STATE OF FLORIDA DEPARTMENT OF TRANSPORTATION 575-060-33
LEASE AGREEMENT R e 08106

Page 1 of 5

ITEM/SEGMENT NO.: 7225-107
MANAGING DISTRICT: Two

F.A.P.NO.: N/A

STATE ROAD NO.: 105 (Hecksher Drive)
COUNTY: Duval

PARCEL NO.: 57 (portion)

THIS AGREEMENT, made this day of , 2019 , by and between the STATE OF
FLORIDA DEPARTMENT OF TRANSPORTATION, (hereinafter called the Lessor), and The City of Jacksonville, Florida

a Municipality of the State of Florida

(hereinafter called the Lessee).

WITNESSETH:
In consideration of the mutual covenants contained herein, the parties agree as follows:

1. Property and Term. Lessor does hereby lease unto Lessee the property described in Exhibit “A”; attached and made a part

hereof, for a term of 20 years beginning and ending . This
Lease may be renewed for an additional 10 year term at Lessee’s option, subject to the rent adjustment as provided in
Paragraph 3 below. Lessee shall provide Lessor thirty days advanced written notice of its exercise of the renewal option.

If Lessee holds over and remains in possession of the property after the expiration of the term specified in this Lease, or any
renewals of such term, Lessee's tenancy shall be considered a tenancy at sufferance, subject to the same terms and conditions as
herein contained in this Lease.

This Lease is subject to all utilities in place and to the maintenance thereof as well as any other covenants, easements,
or restrictions of record.

This Lease shall be construed as a lease of only the interest, if any, of Lessor, and no warranty of title shall be deemed
to be given herewith.

2. Use. The leased property shall-be used solely for the purpose of public kayak launch:; fishing pier, associated parking, and
access thereto
If the property is used for any other purpose, Lessor shall have the option of immediately terminating this Lease. Lessee shall not
permit any use of the property in any manner that would obstruct or interfere with any transportation facilities.

Lessee will further use and occupy the 'leased property in a careful and proper manner, and not commit any waste thereon.
Lessee will not cause, or allow to be caused,any nuisance or objectionable activity of any nature on the property. Lessee will not use
or occupy said property for any unlawful purpose and will, at Lessee's sole cost and expense, conform to and obey any present or
future ordinances and/or rules, regulations, requirements, and orders of governmental authorities or agencies respecting the use and
occupation of the leased property.

Any activities in any way involving hazardous materials or substances of any kind whatsoever, either as those terms may be defined
under any state or federal laws or regulations, or as those terms are understood in common usage, are specifically prohibited. The use
of petroleum products, pollutants, and other hazardous materials on the leased property is prohibited. Lessee shall be held responsible
for the performance of and payment for any environmental remediation that may be necessary, as determined by the Lessor, within the
leased property. If any contamination either spread to or was released onto adjoining property as a result of Lessee's use of the leased
property, the Lessee shall be held similarly responsible. The Lessee shall indemnify, defend, and hold harmless the Lessor from any
claim, loss, damage, costs, charge; or expense arising out of any such contamination.

3. Rent. Lessee shall pay to Lessor as rent, on or before the first day of each rent payment period, the sum of
0.00 plus applicable tax, for each year of the term. If this Lease is
terminated prior to the end of any rent payment period, the unearned portion of any rent payment, less any other amounts that may be
owed to Lessor, shall be refunded to Lessee. Lessee shall pay any and all state, county, city, and local taxes that may be due during
the term hereof, including any real property taxes. Rent payments shall be made payable to the Florida Department of Transportation
and shall be sent to Florida Department of Transportaion, 1109 S. Marion Avenue, Lake City, Florida 32025 ATTN: Julie Bassett, D2
Property Management Administrator . Lessor reserves the right to review and adjust the rental fee biennually and at renewal to reflect
market conditions. Any installment of rent not received within ten (10) days after the date due shall bear interest at the highest rate
allowed by law from the due date thereof, per Section 55.03(1), Florida Statutes. This provision shall not obligate Lessor to accept late
rent payments or provide Lessee a grace period.

4. Improvements. No structures or improvements of any kind shall be placed upon the property without the prior written
approval of the District Secretary for District Two of Lessor. Any such structures or improvements shall be constructed in
a good and workmanlike manner at Lessee's sole cost and expense. Subject to any landlord lien, any structures or improvements
constructed by Lessee shall be removed by Lessee, at Lessee's sole cost and expense, by midnight on the day of termination of this
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Lease and the leased property restored as nearly as practical to its condition at the time this Lease is executed. Portable or temporary
advertising signs are prohibited.

Lessee shall perform, at the sole expense of Lessee, all work required in the preparation of the leased property for occupancy
by Lessee, in the absence of any special provision herein contained to the contrary; and Lessee does hereby accept the leased
property as now being in fit and tenantable condition for all purposes of Lessee.

Lessor reserves the right to inspect the property and to require whatever adjustment to structures or improvements as Lessor,
in its sole discretion, deems necessary. Any adjustments shall be done at Lessee's sole cost and expense.

5. Maintenance. Lessee shall keep and maintain the leased property and any building or other structure, now or hereafter
erected thereon, in good and safe condition and repair at Lessee's own expense during the existence of this Lease, and shall keep the
same free and clear of any and all grass, weeds, brush, and debris of any kind, so as to preventthe same from becoming dangerous,
inflammable, or objectionable. Lessor shall have no duty to inspect or maintain any of the leased property or buildings, and other
structures thereon, during the term of this Lease; however, Lessor shall have the right, upon twenty-four (24) hours notice to Lessee, to
enter the leased property for purposes of inspection, including conducting an environmental assessment.. Such assessment may
include: surveying; sampling of building materials, soil, and groundwater; monitoring well installations; soil excavation; groundwater
remediation; emergency asbestos abatement; operation and maintenance inspections; and, any other actions which may be reasonable
and necessary. Lessor's right of entry shall not obligate inspection of the property by Lessor, nor shall it relieve the Lessee of its duty to
maintain the leased property. In the event of emergency due to a release or suspected release of hazardous waste on the property,
Lessor shall have the right of immediate inspection, and the right, but not the obligation, to engage in remedial action, without notice,
the sole cost and expense of which shall be the responsibility of the Lessee.

6. Indemnification. (select applicable paragraph)
X Lessee is a Governmental Agency

To the extent provided by law, Lessee shall indemnify, defend, and hold harmless the Lessor and all of its officers, agents, and
employees from any claim, loss, damage, cost, charge, or expense arising out of any act, error, omission, or negligent act by Lessee,
its agents, or employees, during the performance of the Lease, except that-neither Lessee, its officers, agents, or employees will be
liable under this paragraph for any claim, loss, damage, cost, charge, or.expense arising out of any act, error, omission, or negligent act
by the Lessor or any of its officers, agents, or employees during the performance of the Lease.

When the Lessor receives a notice of claim for damages that may have been caused by the Lessee, the Lessor will
immediately forward the claim to the Lessee. Lessee and the Lessor will evaluate the claim and report their findings to each other
within fourteen (14) working days and will jointly discuss options in defending the claim. After reviewing the claim, the Lessor will
determine whether to require the participation of Lessee-in the defense of the claim or to require that Lessee defend the Lessor in such
claim as described in this section. The Lessor's failure to promptly notify Lessee of a claim shall not act as a waiver of any right herein
to require the participation in or defense of the claim by Lessee. The Lessor and Lessee will each pay its own expenses for the
evaluation, settlement negotiations, and trial, if any.

[] Lessee is not aGovernmental Agency

Lessee shall indemnify, defend, save, and hold harmless Lessor, its agent, officers, and employees, from any losses, fines,
penalties, costs, damages, claims, demands, suits, and liabilities of any nature, including attorney's fees, (including regulatory and
appellate fees), arising out of or because of any acts, action, neglect, or omission by Lessee, or due to any accident, happening, or
occurrence on the leased property or arising in any manner from the exercise or attempted exercise of Lessee's rights hereunder
whether the same regards person or property of any nature whatsoever, regardless of the apportionment of negligence, unless due to
the sole negligence of Lessor.

Lessee's obligation to indemnify, defend and pay for the defenses or at Lessor's option, to participate, and to associate with
the Lessor in the defense and trial of any claim and any related settlement negotiations, shall be triggered by the Lessor's notice of
claim for indemnification to Lessee. Lessee's inability to evaluate liability or its evaluation of liability shall not excuse Lessee's duty to
defend and indemnify within seven days after such notice by the Lessor is given by registered mail. Only an adjudication or judgment
after the highest appeal is exhausted specifically finding the Lessor solely negligent shall excuse performance of this provision by
Lessee. Lessee shall pay all costs and fees related to this obligation and its enforcement by Lessor. Lessor's failure to notify Lessee of
claim shall not release Lessee of the above duty to defend.

7. Insurance. Lessee at its expense, shall maintain at all times during the term of this Lease, public liability insurance
protecting Lessor and Lessee against any and all claims for injury and damage to persons and property, and for the loss of life or
property occurring in, on, or about the property arising out of the act, negligence, omission, nonfeasance, or malfeasance of Lessee, its
employees, agents, contractors, customers, licensees, and invitees. Such insurance shall be carried in a minimum amount of not less

than ($0.00 ) for bodily injury or death to any one person or any number of persons in
any one occurrence and not less than ($0.00 ) for property damage, or a combined
coverage of not less than $ ). All such policies shall be issued by

companies licensed to do business in the State of Florida and all such policies shall contain a provision whereby the same cannot be









575-060-33
RIGHT OF WAY
OGC -08/09
Page 3 of 5

canceled or modified unless Lessor is given at least sixty (60) days prior written notice of such cancellation or modification. Lessee
shall provide Lessor certificates showing such insurance to be in place and showing Lessor as additional insured under the policies. If
self-insured or under a risk management program, Lessee represents that such minimum coverage for liability will be provided for the
leased property.

Lessor may require the amount of any public liability insurance to be maintained by Lessee be increased so that the amount
thereof adequately protects Lessor's interest. Lessee further agrees that it shall during the full term of this Lease and at its own
expense keep the leased property and any improvements thereon fully insured against loss or damage by fire and other casualty.
Lessee also agrees that it shall during the full term of this Lease and at its own expense keep the contents and personal property
located on the leased property fully insured against loss or damage by fire or other casualty and does hereby release and waive on
behalf of itself and its insurer, by subrogation or otherwise, all claims against Lessor arising out of any fire or other casualty whether or
not such fire or other casualty shall have resulted in whole or in part from the negligence of the Lessor.

8. Eminent Domain. Lessee acknowledges and agrees that its relationship with Lessor under this Lease is one of landlord
and tenant and no other relationship either expressed or implied shall be deemed to apply.to the parties under this Lease. Termination
of this Lease for any cause shall not be deemed a taking under any eminent domain or other law so as to entitle Lessee to
compensation for any interest suffered or lost as a result of termination of this Lease, including any residual interest in the Lease, or any
other facts or circumstances arising out of or in connection with this Lease.

Lessee hereby waives and relinquishes any legal rights and monetary claims which it might have for full compensation, or
damages of any sort, including special damages, severance damages, removal costs, or loss. of business profits, resulting from
Lessee's loss of occupancy of the leased property, or any such rights, claims, or damages flowing from adjacent properties owned or
leased by Lessee as a result of Lessee's loss of occupancy of the leased property. Lessee also hereby waives and relinquishes any
legal rights and monetary claims which it might have for full compensation, or damages of any sort as set out above, as a result of
Lessee's loss of occupancy of the leased property, when any or all adjacent properties owned or leased by Lessee are taken by
eminent domain proceedings or sold under the threat thereof.. This waiver and relinquishment applies whether this Lease is still in
existence on the date of taking or sale; or has been terminated prior thereto.

9. Miscellaneous.

a. This Lease may be terminated by Lessor immediately, without prior notice, upon default by Lessee hereunder, and may be
terminated by either party, without cause upon thirty (30) days prior written notice to the other party.

b. In addition to, or in lieu of, the terms and conditions contained herein, the provisions of any Addendum of even date
herewith which is identified to be a part hereof is hereby incorporated herein and made a part hereof by this reference. In the event of
any conflict between the terms and conditions hereof and the provisions of the Addendum(s), the provisions of the Addendum(s) shall
control, unless the provisions thereof are prohibited by law:

c. Lessee acknowledges that it has reviewed this Lease, is familiar with its terms, and has had adequate opportunity
to review this Lease with legal counsel of Lessee's choosing. Lessee has entered into this Lease freely and voluntarily. This Lease
contains the complete understanding of the parties with respect to the subject matter hereof. All prior understandings and agreements,
oral or written, heretofore made between the parties and/or between Lessee and the previous owner of the leased property and
landlord of Lessee are merged in this Lease, which alone, fully and completely expresses the agreement between Lessee and Lessor
with respect to.the subject matter hereof. No modification, waiver, or amendment of this Lease or any of its conditions or provisions
shall be binding upon Lessor or Lessee unless in writing and signed by both parties.

d. Lessee shall not sublet the property or any part thereof, nor assign this Lease, without the prior consent in writing of the
Lessor; this Lease is being executed by 'Lessor upon the credit and reputation of Lessee. Acceptance by Lessor of rental from a third
party shall not be considered as an assignment or sublease, nor shall it be deemed as constituting consent of Lessor to such an
assignment or sublease.

e. Lessee shall be solely responsible for all bills for electricity, lighting, power, gas, water, telephone, and telegraph
services, or any other utility or service used on the property.

f. This Lease shall be governed by the laws of the State of Florida, and any applicable laws of the United States
of America.

g. All notices to Lessor shall be sent to the address for rent payments and all notices to Lessee shall be sent to:
City of Jacksonville, Parks and Recreation Community Service, 214 N. Hogan street, 4th Floor Room 439,
Jacksonville, Florida 32202 'Attn:IRobert Skalitzky, Natural and Marine Resources Division Chief
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IN WITNESS WHEREOF, the parties hereto have caused these presents to be executed, the day and year first above written.

STATE OF FLORIDA
DEPARTMENT OF TRANSPORTATION

City of Jacksonville, Florida

A Municipality of the State of Florida By:

Lessee (Company Name, if applicable) District Secretary
BY: GregEvans

Print Name

Lenny Curry Attest:

Print Name
Title: Mayor Name/Title: Lisa Pelaez, Executive Secretary
Attest: (SEAL) LEGAL REVIEW:

James R. McCain, Jr.
Print Name District Counsel

Title: Corporation Secretary David M. Robertson
Print Name










This is an Addendum to that certain Lease Agreement between
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the City of Jacksonville, Florida, a Municipality of the State of Florida

and the State of Florida Department of Transportation dated the

day of

, 2019

In addition to the provisions contained in said Agreement, the following terms and conditions shall be deemed to be a part thereof
pursuant to Paragraph 9 (b) of said Agreement:

See Exhibit "B"

City of Jacksonville, Florida
A Municipality of the State of Florida

BY:

Title:

Attest:

Title:

Lessee (Company Name; if applicable)

Lenny Curry

Print Name

Mayor

James R. Mccain, Jr.

Print Name

Corporation Secretary

By:

Attest:

Name/Title:

(SEAL)

STATE OF FLORIDA
DEPARTMENT OF TRANSPORTATION

District Secretary

Greg Evans

Print Name

Lisa Pelaez, Executive Secretary

LEGAL REVIEW:

District Counsel

David M. Robertson

Print Name
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EXHIBIT “B”

LEASE AGREEMENT ADDENDUM

This Lease Agreement Addendum (“Addendum”) is made and entered into by and
between the State of Florida Department of Transportation (“Department” or “Lessor”),
and the City of Jacksonville, Florida (“City” or “Lessee”).

Recitals

A. The terms and provisions set forth in this Addendum are incorporated in and made
part of that certain Lease Agreement executed by the parties contemporaneously with
this Addendum; and

B. The Lease Agreement and this Addendum shall be referred to collectively as the
“Agreement”; and

C. The real property described on Exhibit “A” of Agreement shall be referred to as the
“Leased Property”; and

D. This is a public purpose lease (without a commercial end-use) and the provisions
of Section 10.6 of the Department’'s/Right of Way Manual are incorporated in the
Agreement by reference.

NOW THEREFORE, with full knowledge and understanding of the laws governing the
subject matter of this Addendum, and in consideration of the recitals and the mutual
covenants and conditions contained in this Addendum, the parties acknowledge and
agree as follows:

1. RECITALS AND EXHIBITS
The recitals set forth above ‘and attached exhibits are specifically incorporated in and
made part of the Agreement by reference.

2. EFEECTIVE DATE
The effective date of the Agreement shall be the date the last of the parties to be charged
executes this Agreement (“Effective Date”).

3. E-VERIFY

Lessee shall: (a) utilize the U.S. Department of Homeland Security’s E-Verify system to
verify the employment eligibility of all new employees hired by Lessee during the term of
the Agreement; and (b) expressly require any contractors or subcontractors performing
work or providing services pursuant to this Agreement to likewise utilize the U.S.
Department of Homeland Security’s E-Verify system to verify the employment eligibility
of all new employees hired by the contractor or subcontractor during the contract term.

4. COMPLIANCE
Lessee shall perform this Agreement in a good and workmanlike manner, with reasonable
care, in accordance with the terms and provisions of this Agreement and all applicable
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EXHIBIT “B”

federal, state, local, administrative, regulatory, safety, and environmental laws, codes,
rules, regulations, policies, procedures, guidelines, standards, and permits, as the same
may be constituted and amended from time to time, including, without limitation, those of
the Department, St. Johns River Water Management District, Florida Department of
Environmental Protection, Environmental Protection Agency, Army Corps of Engineers,
United States Coast Guard, and local governmental entities (“Governmental Law”).

5. PERMITS

Lessee may be required to obtain one or more permits from the Department related to
the subject matter of this Agreement. This Agreement shall remain separate and apart
from any such permit(s) and shall not be merged into the same absent the prior written
express consent of the Department’s District 2 Secretary. Should any term or provision
of this Agreement conflict with any term, provision or requirement of any Department
permit, the terms and provisions of this Agreement shall control. For purpeses of this
Agreement, the term “permit” shall also include the Department’s Construction Agreement
which may be required for permanent improvements installed within the Department’s
right-of-way.

6. CONSTRUCTION
A. Lessee intends to construct improvements (“Improvements”) on the Leased Property.
The Department’s permitting process is not altered by this Agreement.

B. Lessee has or shall furnish the Department with construction plans and specifications
for construction of the Improvements (“Plans & Specifications”) prepared by a Florida
registered professional engineer together with such other documents the Department
may require for processing and issuing required Department permits.

C. Lessee shall construct the Improvements in accordance with the approved Plans &
Specifications and any permits issued by the Department.

D. Construction of the improvements shall not commence until such time as the
Department issues final written approval of the Plans & Specifications via issuance of one
or more appropriate Department permits.

E. Lessee will not make any changes to the approved Plans & Specifications without the
prior written approval of the Department via revision of one or more previously issued
permits. Changes to the approved Plans & Specifications absent such prior written
approval by the Department shall be deemed a material breach of this Agreement.

F. Lessee shall complete construction in accordance with the approved Plans &
Specifications and any permits issued by the Department. Lessee shall provide the
Department with written notice of completion of construction, including final as-built plans
and an engineering certificate that construction was completed in accordance with the
approved Plans & Specifications and any permits issued by the Department. Thereatfter,
the Department, or designee, shall perform a final inspection. If construction of the
Improvements is in compliance with the approved Plans & Specifications and any permits
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EXHIBIT “B”

issued by the Department, the Department shall issue a final acceptance letter (“Final
Acceptance”). In determining compliance with applicable Governmental Law, the
Department may defer to the appropriate local, state, federal, administrative, regulatory
or environmental entity. The Department shall notify Lessee in writing if the construction
is deficient or non-compliant. The Department shall not issue its Final Acceptance until
the deficiency / non-compliance is corrected. The Leased Premises shall not be open
to the public for use unless and until the Department issues its Final Acceptance.

7. OPERATION, MAINTENANCE AND REPAIR

A. Lessee shall operate, maintain and repair the Improvements at its sole cost and
expense, in a good and workmanlike manner, with reasonable care, in accordance with
the terms and provisions of this Agreement. Nothing in this Agreement shall obligate the
Department to operate, maintain or repair any part of the dmprovements, said obligations
to remain the sole responsibility of Lessee.

B. If the Department determines that Lessee.is not maintaining and repairing the
Improvements in accordance with the terms and provisions of this Agreement, the
Department shall deliver written notification of such to Lessee. Lessee shall have thirty
(30) days from the date of the Department’'s written notice, or such other time as the
Department and Lessee mutually agree in writing, to correct the deficiency and provide
the Department with written notice of the same:

C. If the deficiency is not corrected timely, or.if the Department determines that the
deficiency remains after receipt of Lessee’s written notice indicating that the deficiency
was corrected, the Department, within its discretion, may: (1) provide Lessee with written
authorization granting.such additional time as the Department deems appropriate to
complete correction.of the deficiency; or (2) correct the deficiency at Lessee’s sole cost
and expense. Should the Department elect to correct the deficiency, the Department shall
provide Lessee with an invoice for the cost to correct the deficiency and Lessee shall pay
the invoice within forty-five (45) days of the date of the invoice (“Due Date”). Any portion
of an invoice not received by the Department by the Due Date shall immediately thereafter
begin accruing interest at a rate of interest established pursuant to 855.03, Florida
Statutes, until paid in full.

D. If atany time in the sole determination of the Department, the integrity or safety of the
Improvements requires immediate maintenance or repair for the benefit of public health,
safety or welfare, the Department may access the Improvements by whatever means
necessary and perform such maintenance and repairs it deems appropriate under the
circumstances. The Department shall provide Lessee with written notice of the emergency
maintenance and repairs performed by the Department and an invoice for the same.
Lessee shall pay the invoice within forty-five (45) days of the date of the invoice (“Due
Date”). Any portion of an invoice not received by the Department by the Due Date shall
immediately thereafter begin accruing interest at a rate of interest established pursuant
to 855.03, Florida Statutes, until paid in full.
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EXHIBIT “B”

8. UTILITIES AND MAINTENANCE OF TRAEFEIC

A. Lessee shall be responsible for locating, removing and relocating utilities, both aerial
and underground, if required for Lessee to perform this Agreement. All utility conflicts
shall be resolved by Lessee directly with the applicable utility at Lessee’s sole cost and
expense.

B. Lessee shall be responsible for the maintenance of traffic (“MOT”) at all times during
its performance of this Agreement. MOT shall be performed intaccordance with
applicable Governmental Law and the most current edition of each of the following, as
the same may be constituted and amended from time to time, all of which are incorporated
herein and made part of the Agreement by reference: (1) Section 102 of the Department’s
Standard Specifications for Road and Bridge Construction; (2) the Manual on Uniform
Traffic Control Devices; and (3) the Department’s Roadway Design Standards Index 600
Series. If Lessee fails to perform MOT as required herein, the Department, within its
discretion, may elect to perform MOT at Lessee’s sole cost and expense. Should the
Department perform MOT, the Department shall provide Lessee with an invoice for the
costs incurred by the Department and Lessee shall pay the invoice within forty-five (45)
days of the date of the invoice (“Due Date”). Any portion of an invoice not received by
the Department by the Due Date shall immediately thereafter begin accruing interest at a
rate of interest established pursuant to.855.03, Florida Statutes, until paid in full.

9. EMINENT DOMAIN AND DAMAGES

Under no circumstances shall the Department’s exercise of any right provided in this
Agreement create any right, title, interest or estate entitling Lessee to full and just
compensation from the Department either through inverse condemnation or eminent
domain laws or any similar laws regarding the taking of property for public purposes.
Lessee forever waives and relinquishes all such legal rights and monetary claims which
they have, or which may arise in the future, for compensation or damages, including,
without limitation, special damages,

10.ACCESS
The Department may freely access the Leased Property and the Improvements.

11.SOVEREIGN IMMUNITY & LIMITATION OF LIABILITY

Nothing in this Agreement shall be deemed or otherwise interpreted as waiving the
Department’s sovereign immunity protections, or as increasing the limits of liability set
forth in 8768.28, Florida Statutes, as the same may be amended from time to time. The
Department’s liability for breach of this Agreement is specifically: (1) limited to actual
damages incurred by Lessee as a direct result of the Department’s breach; and (2) further
limited in amount and shall not, under any circumstances, exceed the limitations of liability
for tort actions set forth in 8768.28(5), Florida Statutes, as the same may be amended
from time to time.

12.NOTICE

All notices, communications and determinations between the parties and those required
by this Agreement, including, without limitation, changes to the notification addresses set
forth below, shall be in writing and shall be sufficient if delivered to the parties at the
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EXHIBIT “B”

following addresses by one or more of the following methods: (a) delivery in person; (b)
registered United States Mail, postage prepaid; (c) certified mail, postage prepaid, return
receipt requested; or (d) by a nationally recognized overnight courier:

Lessor: Florida Department of Transportation
Attention: District Property Management Administrator
1109 S. Marion Avenue — MS 2020
Lake City, Florida 32025

Lessee: City of Jacksonville, Parks and Recreation
Attention: Natural and Marine Resources
214 N. Hogan Street, 4™ Floor — Roo
Jacksonville, FL 32202

unity Service
Chief

13.PUBLIC RECORDS
Lessee shall comply with Chapter 119, Florida Statutes, and shall specifically:

A. Contact the Department's Custodian of Public. Records at (386) 758-3727; D2
prcustodian@dot.state.fl.us; and Public Records Custodian, 1109 South Marion Avenue,
MS 2009, Lake City, Florida 32025, if Lessee has any questions regarding the application
of Chapter 119, Florida Statutes, and its duty to provide public records relating to this
Agreement.

B. Keep and maintain public records required by the Department to perform this
Agreement.

C. Upon request from the Department’'s custodian of public records, provide the
Department with a.copy of the requested records or allow the records to be inspected or
copied within a reasonable time at a cost that does not exceed the cost provided in
Chapter 119, Fla. Stat., or as otherwise provided by law.

D. Ensure that public records that are exempt or confidential and exempt from public
records disclosure requirements are not disclosed except as authorized by law for the
duration of this Agreement and following completion of the Agreement if Lessee does not
transfer the records to the Department.

E. Upon completion of this Agreement, transfer, at no cost, to the Department all public
records in possession of Lessee or keep and maintain public records required by the
Department to perform this Agreement. If Lessee transfers all public records to the
Department upon completion of this Agreement, Lessee shall destroy any duplicate public
records that are exempt or confidential and exempt from public records disclosure
requirements. If Lessee keeps and maintains public records upon completion of this
Agreement, Lessee shall meet all applicable requirements for retaining public records. All
records stored electronically must be provided to the Department, upon request from the
Department’'s custodian of public records, in a format that is compatible with the
information technology systems of the Department.
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EXHIBIT “B”

14. GOVERNING LAW
This Agreement shall be governed in all respects by the laws of the State of Florida.

15.INITIAL DETERMINATION OF DISPUTES

The Department’s District Two Secretary (“District Secretary”) shall act as the initial
arbiter of all questions, difficulties and disputes concerning the interpretation, validity,
performance or breach of this Agreement.

16.VENUE AND JURISDICTION

A. Venue for any and all actions arising out of or in any way related to the interpretation,
validity, performance or breach of this Agreement that are not resolved to the mutual
satisfaction of the parties by the Department’s District Secretary shall lie exclusively in a
state court of appropriate jurisdiction in Leon County, Florida.

B. Lessee, its successors and assigns, shall be deemed as having consented to personal
jurisdiction in the State of Florida and as having forever waived and relinquished all
personal jurisdiction defenses with respect to any proceeding related to the interpretation,
validity, performance or breach of this Agreement.

17.JURY TRIAL

The parties waive the right to trial by jury of any dispute concerning the interpretation,
validity, performance or breach of this Agreement, including, without limitation, associated
damage claims.

18.ASSIGNMENT

This Agreement is not assignable absent the Department’s prior written consent executed
by the District 2 Secretary. Nothing in this section shall prevent Lessee from delegating
its contractual duties, but such-delegation shall not release Lessee from its obligation to
perform this Agreement.

19.THIRD PARTY BENEFICIARIES

This Agreement shall be binding upon and inure to the benefit of the parties and their
respective successors and assigns. Nothing in this Agreement is intended to confer any
rights, privileges, benefits, obligations or remedies upon any other person or entity except
as expressly provided for in this Agreement.

20.VOLUNTARY EXECUTION OF AGREEMENT

Lessee represents and warrants that: (a) it understands all of the rights and obligations
set forth in this Agreement and the Agreement was negotiated fairly at arm’s length; (b)
the Agreement accurately reflects Lessee’s intent; (c) it understands the advantages and
disadvantages of this Agreement and executes the Agreement freely and voluntarily of
its own accord and not as a result of any duress, coercion or undue influence; and (d) it
acted on independent legal advice by counsel of its own choosing in the negotiation and
execution of this Agreement.

Page 6 of 10









EXHIBIT “B”

21.ENTIRE AGREEMENT

This Agreement, including the attached exhibits, contains the entire understanding of the
parties and no representations or promises have been made except those that are
specifically set out in this Agreement. All prior and contemporaneous conversations,
negotiations, possible and alleged agreements, representations, covenants and
warranties with respect to the subject matter of this Agreement are waived, merged in,
and superseded by this Agreement.

22.EXECUTION OF DOCUMENTS

The parties agree that they shall promptly execute and deliver to.the other all documents
necessary to accomplish the intent and purpose of the Agreement and shall do all other
acts to effectuate the Agreement.

23.SUFFICIENCY OF CONSIDERATION

By their signature below, the parties acknowledge the receipt, adequacy and sufficiency
of consideration provided in this Agreement and forever waive the right to object to or
otherwise challenge the same.

24 WAIVER

The failure of either party to insist on‘the performance / compliance with any term or
provision of this Agreement on one or more occasions shall not constitute a waiver or
relinquishment of the rights and obligations provided in this Agreement and all such terms
and provisions shall remain in full force and effect unless specifically waived or
relinquished in writing.

25.INTERPRETATION
No term or provision of this Agreement shall be interpreted for or against either party
because that party or that party’s legal representative drafted the provision.

26.CAPTIONS
Paragraph title or captions contained in this Agreement are inserted as a matter of
convenience and reference only and do not define, limit, extend or describe the scope of
the Agreement.

27.SEVERANCE

If any section, paragraph, clause or provision of this Agreement is adjudged by a court,
agency, or other authority, of competent jurisdiction, to be invalid, illegal or otherwise
unenforceable, all remaining parts of this Agreement shall remain in full force and effect
so long as principle purposes of the Agreement remain enforceable.

28.COMPUTATION OF TIME

In computing any period of time prescribed in the Agreement, the day of the act, event or
default from which the designated period of time begins to run, shall not be included. The
last day of the period shall be included unless it is a Saturday, Sunday or legal holiday, in
which event the period shall run until the end of the next day which is not a Saturday,
Sunday or legal holiday.
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29.MODIFICATION OF AGREEMENT
A modification or waiver of any of the provisions of this Agreement shall be effective only
if made in writing and executed with the same formality as the Agreement.

30.MISCELLANEOUS PROVISIONS
A. Lessee shall not store any items within 6 feet of any bridge supports.

B. Lessee shall maintain a minimum vertical clearance of 12 feet from-the lowest vertical
point of the bridge structure and a minimum horizontal clearance of ten (10) feet from any
part of the bridge structure where improvements are made.

C. In areas designated for parking, Lessee shall install and ‘maintain protective bollards
a minimum of 2 feet from each bridge support.

D. Lessee is prohibited from attaching anything to the bridge structure.

E. Lessor may require relocation or removal of the items located on Lessor’s property
without liability to the Lessee if: (1) any such items are not maintained in accordance with
the terms and provisions of the Agreement; (2) relocation or removal of such items is
required by applicable Governmental Law; or (3) the Lessor determines that relocation or
removal of such items is necessary or will benefit Lessor in the conduct of its business.
Lessee shall relocate or remove any items as required by Lessor and shall restore
Lessor’s property to a condition that satisfies the applicable provisions of this Agreement
within thirty (30) days of Lessor’s written notice requiring relocation or removal. Lessee
shall bear all cost and expense of the relocation or removal and restorative work,
including, without limitation, the cost of required permits.

F. Lessor currently holds a TIIFT Submerged Lands Easement (“TIIFT Easement”) that
includes property within the bounds of the Leased Property. Lessee may not enter or
conduct any activity within the bounds of the property subject to the TIIFT Easement
absent the prior express written authorization of the TIITF.

G. Lessee understands, acknowledges and agrees that it may be necessary from time to
time for Lessor to suspend this Agreement in order to meet other needs and requirements
of Lessor. Lessor shall provide Lessee with a minimum of thirty (30) days written notice
prior to suspending the lease.

IN WITNESS WHEREOF, the parties execute this Agreement consisting of ten (10)
pages, excluding Exhibits.

SIGNATURES ON FOLLOWING PAGES
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EXHIBIT “B”

Florida Department of Transportation Witnesses:
By: By:

Printed Name: Greg Evans Printed Name:
Title: District 2 Secretary By:

Date: Printed Name

Legal Review:

By:
Office of the General Counsel
Florida Department of Transportation

STATE OF FLORIDA
COUNTY OF COLUMBIA

The foregoing instrument was acknowledged before me this day of
, 20___, by Greg Evans, [1who is personally known to me, or [1 who
produced as identification.
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City of Jacksonville, Florida Witnesses:
By: By:

Printed Name: Lenny Curry Printed Name:
Title: _Mayor By:

Date: Printed Name

Legal Review:

By:
Legal Counsel for City of Jacksonville

STATE OF FLORIDA
COUNTY OF DUVAL

The foregoing instrument was acknowledged before me this day of
,20___, by L1 who is personally known to
me, or [ who produced as

identification.
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Cc: Robertson, David
Subject: RE: Sisters Creek Bridge

Brian:

Attached is the revised draft with your minor edits which were also incorporated in the addendum.
They are hi-lighted in yellow.

Please pass this draft agreement along to your legal counsel for review. Please provide the contact
information for COJ’s counsel on this matter.

Please know this transaction cannot be finalized without the following:

1. a sufficient description of the property the COJ wishes to lease (Exhibit A);

2. COJ's adopted resolution resolving the leased property will be used for a public purpose
(market rent is waived if the purpose is public); and

3. confirmation from the DEP that the TIITF has no issues with any easement/lease overlap.

Also, Brian, | will need to verify if there is an expectation that the FDOT collect a bond/security
instrument to cover any non-FDOT improvements that will be constructed in the area.

Should you have any questions, please contact me at your earliest convenience.

Ratthenine . Marwell

Katherine M. Maxwell, CPM, FCCM

Deputy Right of Way Manager — Operations
Florida Department of Transportation-District 2
1109 South Marion Avenue - MS 2020

Lake City, FL 32025-5874
katherine.maxwell@dot.state.fl.us

V: 386-961-7479

F: 386-961-7527

From: Burket, Brian [mailto:BBurket@coj.net]
Sent: Monday, January 14, 2019 1:12 PM

To: Maxwell, Katherine <Katherine.Maxwell@dot.state.fl.us>
Cc: Robertson, David <David.Robertson@dot.state.fl.us>

Subject: RE: Sisters Creek Bridge

Thanks Kathy. Overall looks good; see attached with two edits on pages 1 and 3. Please send me
corrected version after these changes are made so | can forward to our Legal Counsel for their
review.
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Brian Burket
Waterfront Project Manager
City of Jacksonville | Parks, Recreation and Community Services

214 N. Hogan Street, 4™ Floor, Room 439
Jacksonville, FL 32202
(904) 255-7935

WWWw.coj.net

From: Maxwell, Katherine [mailto:Katherine.Maxwell@dot.state.fl.us]
Sent: Monday, January 07, 2019 12:01 PM

To: Burket, Brian

Cc: Robertson, David

Subject: RE: Sisters Creek Bridge

EXTERNAL EMAIL: This email originated from a non-COJ email address. Do not click any links or
open any attachments unless you trust the sender and know the content is safe.

Brian:
Happy New Year to you!

Attached is a rough draft agreement of the lease for the FDOT right of way on the west bank of the
Sisters Creek bridge. The agreement is missing Exhibit A which is reserved for the satisfactory legal
description of the property to be leased.

Also, please know the market rent can be established at $0.00 as long as the Department has a
documented resolution from the City declaring the use of the property will be for public purpose
only.

Please review the provisions in Exhibit B carefully. Please provide your comments/proposed changes
at your earliest convenience for the Department’s consideration.

Should you have any questions, please contact me. My contact information is below.

Rathenine . Marwell

Katherine M. Maxwell, CPM, FCCM

Deputy Right of Way Manager — Operations
Florida Department of Transportation-District 2
1109 South Marion Avenue - MS 2020

Lake City, FL 32025-5874
katherine.maxwell@dot.state.fl.us

V: 386-961-7479

F:386-961-7527
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From: Burket, Brian [mailto:BBurket@coj.net]

Sent: Friday, December 7, 2018 4:11 PM

To: Maxwell, Katherine <Katherine.Maxwell@dot.state.fl.us>

Cc: Skalitzky, Robert <RSkalitzky@coj.net>; Knight, James <James.Knight@dot.state.fl.us>;

Robertson, David <David.Robertson@dot.state.fl.us>
Subject: RE: Sisters Creek Bridge

Kathy,

FYI. | received the attached email response from DEP where they refer to a similar situation where
the City of Palatka built a boardwalk at the base of the HWY 17 bridge. The FDOT easement was
updated to include the boardwalk in that case.

Brian Burket
Waterfront Project Manager
City of Jacksonville | Parks, Recreation and Community Services

214 N. Hogan Street, 4" Floor, Room 439
Jacksonville, FL 32202
(904) 255-7935

WWWw.coj.net

From: Burket, Brian

Sent: Thursday, November 29, 2018 5:13 PM

To: Maxwell, Katherine

Cc: Skalitzky, Robert; Knight, James; Robertson, David
Subject: RE: Sisters Creek Bridge

In order for the pier to function well as a fishing structure, | believe it would need to be constructed
out over state owned submerged lands under the bridge. When the City submits our permit
application to DEP, they would review our request to use a portion of the same sovereign
submerged lands and suspect that they would provide authorization as long as FDOT doesn’t object.

Brian Burket
Waterfront Project Manager
City of Jacksonville | Parks, Recreation and Community Services

214 N. Hogan Street, 4™ Floor, Room 439
Jacksonville, FL 32202
(904) 255-7935

WWW.coj.net

From: Maxwell, Katherine [mailto:Katherine.Maxwell@dot.state.fl.us]
Sent: Thursday, November 29, 2018 11:31 AM

To: Burket, Brian

Cc: Skalitzky, Robert; Knight, James; Robertson, David

Subject: RE: Sisters Creek Bridge
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EXTERNAL EMAIL: This email originated from a non-COJ email address. Do not click any links or
open any attachments unless you trust the sender and know the content is safe.

Brian:

Our Chief Counsel has expressed concern about the proposed improvements conforming to the ‘sole
public transportation purpose’ section of the TIITF easement. See paragraph 1 of the attached
easement.

Can the COJ demonstrate that none of the improvements will be in the area of the TIITF?

Rathenine . Marwell

Katherine M. Maxwell, CPM, FCCM

Deputy Right of Way Manager — Operations
Florida Department of Transportation-District 2
1109 South Marion Avenue - MS 2020

Lake City, FL 32025-5874
katherine.maxwell@dot.state.fl.us

V: 386-961-7479

F:386-961-7527

From: Maxwell, Katherine

Sent: Thursday, November 29, 2018 9:06 AM

To: 'Burket, Brian' <BBurket@coj.net>

Cc: Skalitzky, Robert <RSkalitzky@coj.net>; Knight, James <James.Knight@dot.state.fl.us>;
Robertson, David <David.Robertson@dot.state.fl.us>

Subject: RE: Sisters Creek Bridge

Thank you for the reminder, Brian.

We are still working towards a draft lease agreement which | hope will surface in the month of
December.

As we discussed, we already anticipate some special conditions in the lease to 1) preserve the
Department’s access to the underside of the bridge, 2) avoid compromise of any conditions of the
permanent easement the FDOT received from the TIITF, and 3) allow the lease to be suspended at

any time in deference to any FDOT projects/work required in the area.

| will keep you posted.

Ratherive . Marwell
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Katherine M. Maxwell, CPM, FCCM

Deputy Right of Way Manager — Operations
Florida Department of Transportation-District 2
1109 South Marion Avenue - MS 2020

Lake City, FL 32025-5874
katherine.maxwell@dot.state.fl.us

V: 386-961-7479

F: 386-961-7527

From: Burket, Brian [mailto:BBurket@coj.net]
Sent: Wednesday, November 28, 2018 3:50 PM

To: Maxwell, Katherine <Katherine.Maxwell@dot.state.fl.us>
Cc: Skalitzky, Robert <RSkalitzky@coj.net>; Knight, James <James.Knight@dot.state.fl.us>
Subject: RE: Sisters Creek Bridge

EXTERNAL SENDER: Use caution with links and attachments.

Kathy,

I’'m checking in again on the request by the City of Jacksonville to utilize the area under the new
Heckscher Drive bridge at the Intracoastal Waterway to develop a new public fishing structure and
shoreline kayak launch. Back in May 2018, you stated that FDOT would draft a lease agreement for
the City to review. What is status of this document? Attached is an updated concept for FDOT'’s
review; we shifted the fishing structure under the new bridge to provide shade for users.

As you know, our FIND grant application was denied this year due to lack of sufficient site control
documentation (i.e. no executed lease with FDOT). | suspect our City Council may be interested in
pursuing a grant application for this project again this coming year. In order to be eligible for the
grant award in 2019, | would need an executed lease agreement by mid-May 2019. Between now
and then, we would need to work through the details of the requested agreement and then send
through our City Council legislation as a resolution supporting execution of the agreement (this
process will take at least 2 months alone).

Please let me know the status of the draft agreement and likelihood that we can meet the May 2019
deadline. Thanks,

Brian

Brian Burket
Waterfront Project Manager
City of Jacksonville | Parks, Recreation and Community Services

214 N. Hogan Street, 4™ Floor, Room 439
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Jacksonville, FL 32202
(904) 255-7935

WWWw.coj.net

From: Burket, Brian

Sent: Thursday, October 04, 2018 10:59 AM
To: 'Maxwell, Katherine'

Cc: Skalitzky, Robert

Subject: RE: Sisters Creek Bridge

Kathy,

Checking in again on agreement request below. Please advise on status.

Brian Burket
Waterfront Project Manager
City of Jacksonville | Parks, Recreation and Community Services

214 N. Hogan Street, 4™ Floor, Room 439
Jacksonville, FL 32202
(904) 255-7935

WWWw.coj.net

From: Burket, Brian

Sent: Friday, September 07, 2018 1:59 PM
To: 'Maxwell, Katherine'

Cc: Skalitzky, Robert

Subject: RE: Sisters Creek Bridge

Kathy,

FIND denied our grant request citing insufficient site control. | anticipate that our City Council will
want me to pursue this project again with another grant application next Spring so I'd like to pursue
the lease you suggested in email below so we have enough time to execute prior to May 2019. Have
you made any progress with your legal Department and other FDOT stakeholders to draft a
proposed lease. Attached is the updated concept for the project that involves improving the existing
parking area under the bridge and developing a fishing structure with accessible route and a
designated shoreline kayak launch area.

Let me know if you have any questions or need additional information. Thank you,
Brian

Brian Burket
Waterfront Project Manager
City of Jacksonville | Parks, Recreation and Community Services

214 N. Hogan Street, 4™ Floor, Room 439
Jacksonville, FL 32202
(904) 255-7935

WWw.coj.net
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From: Burket, Brian

Sent: Wednesday, May 23, 2018 5:27 PM
To: 'Maxwell, Katherine'

Subject: RE: Sisters Creek Bridge

Thank you, Kathy. | forwarded to the grant administrator to see if the email is sufficient for now. |
appreciate your help.

Brian Burket
Waterfront Project Manager
City of Jacksonville | Parks, Recreation and Community Services

214 N. Hogan Street, 4™ Floor, Room 439
Jacksonville, FL 32202
(904) 255-7935

WWW.coj.net

From: Maxwell, Katherine [mailto:Katherine.Maxwell@dot.state.fl.us]
Sent: Wednesday, May 23, 2018 4:08 PM

To: Burket, Brian

Cc: Knight, James; Jordan, Joe

Subject: RE: Sisters Creek Bridge

Brian:

We have received confirmation from our District Secretary that the Department’s right of way on the
west bank of Sister’s Creek on the south side of Hecksher Drive (SR 105) can be temporarily
surplussed for the public purpose you have described. COJ’s use of the property will be subject to
execution of a mutually acceptable lease agreement between the COJ and the FDOT. The lease
agreement will likely contain design, construction, maintenance and liability provisions for the area.
Two additional important aspects of the lease will address the Department’s continued access to the
Sister’s Creek Bridge and possibly lease suspension/termination conditions in the event the
Department needs the leased area for future projects involving the Hecksher Drive (SR 105) roadway
and bridge.

At this juncture, | will coordinate with our legal Department and other FDOT stakeholders for a
proposed draft for the FDOT and COJ to begin working through. In the meantime, please provide
any further detail on the specifics of the design/improvements proposed for this right of way.

As we discussed, before a final lease agreement is executed, we will need a resolution from the City
resolving the lease is for a public purpose.

If you have any questions, please contact me.

Rathevine M. Mavwell

Katherine M. Maxwell, CPM, FCCM

Deputy Right of Way Manager — Operations
Florida Department of Transportation-District 2
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1109 South Marion Avenue - MS 2020
Lake City, FL 32025-5874
katherine.maxwell@dot.state.fl.us
V:386-961-7479

F:386-961-7527

From: Burket, Brian [mailto:BBurket@coj.net]

Sent: Wednesday, May 16, 2018 8:16 AM

To: Maxwell, Katherine <Katherine.Maxwell@dot.state.fl.us>
Subject: RE: Sisters Creek Bridge

Importance: High

Hello again Kathy,

I’'m checking in again on status FDOT's review of the City’s request for site control at the former
Heckscher Drive bridge location over the ICW to develop a new fishing structure and shoreline kayak
launch. | submitted a FIND grant application for this project and need to provide some sort of
documentation to FIND by May 25 indicating our authorization from FDOT to move forward with
design plans. If I don’t have the requested information by next week’s deadline, the City’s
application will be ruled ineligible.

Thanks,
Brian

Brian Burket
Waterfront Project Manager
City of Jacksonville | Parks, Recreation and Community Services

214 N. Hogan Street, 4™ Floor, Room 439
Jacksonville, FL 32202
(904) 255-7935

WWW.coj.net

From: Burket, Brian

Sent: Monday, March 19, 2018 2:59 PM
To: 'katherine.maxwell@dot.state.fl.us'
Subject: RE: Sisters Creek Bridge

Hi Kathy,

Just checking in to see if you need anything else from me for FDOT’s review of the City’s request for
site control at the former Heckscher Drive bridge location over the ICW to develop a new fishing
structure and shoreline kayak launch. I’'m working on the FIND grant application and want to remind
you that I'll need to provide some sort of documentation to FIND by May 25 indicating our
authorization from FDOT to move forward with design plans.
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Thanks,
Brian

Brian Burket
Waterfront Project Manager
City of Jacksonville | Parks, Recreation and Community Services

214 N. Hogan Street, 4™ Floor, Room 439
Jacksonville, FL 32202
(904) 255-7935

WWw.coj.net

From: Burket, Brian

Sent: Thursday, March 01, 2018 11:38 AM
To: 'katherine.maxwell@dot.state.fl.us'
Subject: FW: Sisters Creek Bridge

Hi Kathy,

Attached is the concept that was attached to the original email below. Let me know me the process
and timeline to execute an agreement for this project area. Thanks,

Brian

Brian Burket
Waterfront Project Manager
City of Jacksonville | Parks, Recreation and Community Services

214 N. Hogan Street, 4™ Floor, Room 439
Jacksonville, FL 32202
(904) 255-7935

WWW.coj.net

From: Knight, James [mailto:James.Knight@dot.state.fl.us]
Sent: Thursday, March 01, 2018 11:23 AM

To: Burket, Brian
Cc: Joseph, Daryl; Skalitzky, Robert; Suber, Jim; Benton, Brian; Maxwell, Katherine
Subject: RE: Sisters Creek Bridge

Please contact Kathy Maxwell (info below) to get information about leasing.

Rathenine . Mavwell

Katherine M. Maxwell, CPM, FCCM

Deputy Right of Way Manager — Operations
Florida Department of Transportation-District 2
1109 South Marion Avenue - MS 2020

Lake City, FL 32025-5874
katherine.maxwell@dot.state.fl.us

V: 386-961-7479

F: 386-961-7527
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James M. Knight, P.E.
Urban Planning and Modal Administrator
Florida Department of Transportation District 2

Office (904) 360-5646
Mobile (904) 790-1056

From: Burket, Brian [mailto:BBurket@coj.net]
Sent: Thursday, March 1, 2018 11:04 AM

To: Knight, James <James.Knight@dot.state.fl.us>

Cc: Joseph, Daryl <DJoseph@coj.net>; Skalitzky, Robert <RSkalitzky@coj.net>; Suber, Jim
<JSuber@coj.net>; Benton, Brian <prian.benton@dot.state.fl.us>

Subject: RE: Sisters Creek Bridge

Mr. Knight,

As previously discussed in CM Ferraro’s office in 2016, the City of Jacksonville is interesting in
developing a fishing structure and kayak launch at the old Heckscher Drive Bridge location over the
ICW adjacent to Jim King Park and Boat Ramp at Sisters Creek; see emails below and attached
concept. We are now planning to apply for a FIND grant for the design phase and need to prove site
control as part of our application. Since the project is within the FDOT ROW, we will need some sort
of agreement or lease to develop and manage the proposed recreational facilities. This
documentation is needed by May 25, 2018 in order to remain eligible for grant funding this year;
however, | will check with the granting agency to see if they will accept a letter of intent from FDOT
that such an agreement is in process in case we can’t get something executed by that deadline.

I’'m assuming the requested agreement has not already been drafted/executed since | don’t see any
follow-up to the email chain below. What is process to get this done and the expected timeframe to
complete?

Thank you for your attention to this time-sensitive request,
Brian

Brian Burket
Waterfront Project Manager
City of Jacksonville | Parks, Recreation and Community Services

214 N. Hogan Street, 4" Floor, Room 439
Jacksonville, FL 32202
(904) 255-7935

WWWw.coj.net

From: Thomas Woods [mailto:twoods@HNTB.com]

Sent: Wednesday, October 19, 2016 3:18 PM

To: Burket, Brian; Joseph, Daryl; Skalitzky, Robert

Cc: Suber, Jim; Benton, Brian (brian.benton@dot.state.fl.us); William Causey; .JAX Sisters Creek
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Subject: Sisters Creek Bridge

| believe that is the intention Brian, | will check with FDOT on this to kick things off and get back to
you.

Thomas W. Woods P.E. DBIA
Associate Vice President

Senior Project Engineer
Tel (904) 329-4582  Cell (904) 566-0931

HNTB CORPORATION
7077 Bonneval Road, Jacksonville Florida 32216 | www.hntb.com

100+ YEARS OF INFRASTRUCTURE SOLUTIONS
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From: Burket, Brian [mailto:BBurket@coj.net]
Sent: Wednesday, October 19, 2016 3:12 PM

To: Thomas Woods; Joseph, Daryl; Skalitzky, Robert
Cc: Suber, Jim; Benton, Brian (brian.benton@dot.state.fl.us); William Causey; .JAX Sisters Creek
Subject: RE: Sisters Creek Bridge

Thanks for the quick response. It is envisioned that the City will have a lease or agreement with
FDOT to develop and manage this area as part of our adjacent park?

Brian Burket

Natural Resource Recreation Specialist
JaxParks
214 N. Hogan Street

4" Floor, Room 439
Jacksonville, FL 32202
(904) 255-7935

From: Thomas Woods [mailto:twoods@HNTB.com]

Sent: Tuesday, October 18, 2016 4:45 PM

To: Joseph, Daryl; Burket, Brian; Skalitzky, Robert

Cc: Suber, Jim; Thomas Woods; Benton, Brian (brian.benton@dot.state.fl.us); William Causey; .JAX
Sisters Creek

Subject: RE: Sisters Creek Bridge

See the responses below in red. Please give me a call or email if you have questions.

Thomas W. Woods P.E. DBIA
Associate Vice President

Senior Project Engineer
Tel (904) 329-4582  Cell (904) 566-0931

HNTB CORPORATION
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7077 Bonneval Road, Jacksonville Florida 32216 | www.hntb.com

100+ YEARS OF INFRASTRUCTURE SOLUTIONS

¥lin] {16

From: Joseph, Daryl [mailto:DJoseph@coj.net]
Sent: Tuesday, October 18, 2016 4:12 PM

To: Burket, Brian; Skalitzky, Robert; Thomas Woods
Cc: Suber, Jim
Subject: RE: Sisters Creek Bridge

Thomas please see the questions below from my team.
Thanks,

DARYL JOSEPH

Director

Department of Parks, Recreation and Community Services City of Jacksonville
214 N. Hogan Street, 4th Floor

Jacksonville, FL 32202

From: Burket, Brian

Sent: Tuesday, October 18, 2016 2:25 PM
To: Joseph, Daryl; Skalitzky, Robert
Subject: RE: Sisters Creek Bridge

| estimate the proposed parking lot could accommodate 16-18 standard vehicles. And, the proposed
parking lot is about 450 feet away from the shoreline...kind of far to carry your fishing gear. My
questions:

1. How would fishermen and kayakers who park there get to the shoreline? Are they leaving
some or all of the earthen ramp approaching the shoreline or will it be tapered down? The
approach between the parking lot and Sisters Creek will be excavated to elevation 14. This
will make it slightly uphill but not significantly. Unfortunately more removal of the
approach is not possible because of the JEA transmission line. The pole sits on a spread
footing and we cannot excavate below that elevation.

2. Will the underdeck lighting only be above the parking lot or will it continue towards
shoreline to light the way for fishermen to access the water? The underdeck lighting will be
only at the parking lot. This lighting is being relocated from the approach road that is being
removed.

3. What surface will the parking lot have and will its construction project include striping and
wheel stops? The parking lot will be paved asphalt. No striping or wheel stops are
currently planned.

Brian Burket
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Natural Resource Recreation Specialist
JaxParks
214 N. Hogan Street

4" Floor, Room 439
Jacksonville, FL 32202
(904) 255-7935

From: Joseph, Daryl

Sent: Tuesday, October 18, 2016 8:55 AM
To: Burket, Brian; Skalitzky, Robert
Subject: FW: Sisters Creek Bridge

Please see attached and provide comments.

From: Thomas Woods [mailto:twoods@HNTB.com]
Sent: Tuesday, October 18, 2016 8:28 AM

To: Joseph, Daryl; Suber, Jim

Cc: Thomas Woods; William Causey

Subject: FW: Sisters Creek Bridge

Gentlemen,
If you have any comments please let me know. We are getting close to executing this and | would to
have your input.

Thomas W. Woods P.E. DBIA
Associate Vice President

Senior Project Engineer

Tel (904) 329-4582  Cell (904) 566-0931

HNTB CORPORATION
7077 Bonneval Road, Jacksonville Florida 32216 | www.hntb.com

100+ YEARS OF INFRASTRUCTURE SOLUTIONS

¥ in] £[C)

From: Thomas Woods
Sent: Monday, September 26, 2016 1:41 PM

To: DJoseph@coj.net

Cc: Suber, Jim; Thomas Woods; William Causey
Subject: Sisters Creek Bridge

Good Afternoon Mr. Joseph;

Attached for your comment is the drawing of the parking area we can make under the Sisters Creek
Bridge with the pavement. | am also working on relocating the underdeck lighting so that there will
be

some light in the parking area as well. Please let me know your thoughts.

Thomas W. Woods P.E. DBIA
Associate Vice President
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Senior Project Engineer
Tel (904) 329-4582  Cell (904) 566-0931

HNTB CORPORATION
7077 Bonneval Road, Jacksonville Florida 32216 | www.hntb.com

100+ YEARS OF INFRASTRUCTURE SOLUTIONS
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This e-mail and any files transmitted with it are confidential and are intended solely for the use of the
individual or entity to whom they are addressed. If you are NOT the intended recipient and receive this
communication, please delete this message and any attachments. Thank you.

This e-mail and any files transmitted with it are confidential and are intended solely for the use of the
individual or entity to whom they are addressed. If you are NOT the intended recipient and receive this
communication, please delete this message and any attachments. Thank you.

This e-mail and any files transmitted with it are confidential and are intended solely for the use of the
individual or entity to whom they are addressed. If you are NOT the intended recipient and receive this
communication, please delete this message and any attachments. Thank you.
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"Please note that under Florida's very broad public records law, e-mail communications to and from city officials are subject to public disclosure.”

From: Harriman, Rene'e

Sent: Wednesday, May 15, 2019 1:22 PM

To: Rhoden, Stasia

Cc: McCain, James; Dwyer-Frazee, Ivy

Subject: Legal Request 2019-098 Review FDOT proposed Agreement- Sisters Creek Bridge

Please see the legal request to review the proposed FDOT lease agreement.

Thank you,

Renée Harriman
Parks Contract Administration Coordinator
City of Jacksonville | Parks, Recreation and Community Services Department

214 N. Hogan Street, 4™ Floor
Jacksonville, FL 32202
Office: 904.255.8294

WWW.coj.net

ONE CITY. ONE JACKSONVILLE.



http://www.coj.net/




From: Rhode. Lynne C. (City of Jacksonville)

To: Hodges. Lawsikia; Gabriel. Jason

Subject: FW: Memorandum

Date: Tuesday, October 15, 2019 3:51:50 PM
Attachments: Memorandum re Confidentiality of Respondents.pdf

EXTERNAL EMAIL: This email originated from a non-COJ email address. Do not click any links or
open any attachments unless you trust the sender and know the content is safe.

Good afternoon Jason and Lawsikia,

As requested, please see attached for our files the memorandum from Foley regarding the bidder
names confidentiality question presented.

Best,

Lynne

Lynne C. Rhode

Vice President and Chief Legal Officer

21 West Church Street Jacksonville, FL 32202
Office: (904) 665-4115

Email: rhodlc@jea.com

JEN

Building Commumity®

From: BJGrossman@foley.com <BJGrossman@foley.com>
Sent: Tuesday, October 15, 2019 2:53 PM

To: Rhode, Lynne C. (City of Jacksonville) <rhodlc@jea.com>
Cc: RHosay@foley.com

Subject: Memorandum

[External Email - Exercise caution. DO NOT open attachments or click links from unknown
senders or unexpected email.]

Lynne,
The memorandum that we have discussed is attached.

Thanks,
Ben

Benjamin J. Grossman
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. ATTORNEYS AT LAW

. 106 EAST COLLEGE AVENUE, SUITE 900
TALLAHASSEE, FL 32301-7732
850.222.6100

FOLEY & LARDNER LLP 850.561.6475
WWW.FOLEY.COM

rhosay@foley.com
850.513.3382

MEMORANDUM

CLIENT-MATTER NUMBER
123214-0101

TO: Lynne Rhode
FROM: Robert Hosay

Benjamin Grossman
Mallory Neumann

DATE: October 15, 2019

RE: Confidentiality of the Respondents

QUESTION PRESENTED
Whether the identity of the Respondents is confidential.
SHORT ANSWER

Yes, the identities of the Respondents are confidential until such time as the JEA
provides notice of an intended decision or until 30 days after the opening of final replies,
whichever is earlier.

ANSWER & ANALYSIS

JEA has inquired into the confidentiality of the identities of the Respondents that
submitted Replies to JEA’s Invitation to Negotiate #127-19 for Strategic Alternatives (“ITN”).
The names of the Respondents are confidential because the names of the Respondents are a part
of their Replies, which are exempt from public disclosure pursuant to section 119.071(1)(b),
Florida Statutes. Maintaining the confidentiality of the Respondents’ identities best serves the
interests of the JEA by maintaining competitive tension in the procurement process and ensuring
increased competition amongst the Respondents to drive best value in negotiations.

Section 119.071(1)(b) provides a general exemption from public inspection and copying
of public records for “sealed bids, proposals, or replies received by an agency pursuant to a
competitive solicitation . . . until such time as the agency provides notice of an intended decision
or until 30 days after opening the bids, proposals, or final replies, whichever is earlier.” The ITN
constitutes a “competitive solicitation” within the meaning of this exemption, which is defined as
“the process of requesting and receiving sealed bids, proposals, or replies in accordance with the
terms of a competitive process, regardless of the method of procurement.” §119.071(1)(b)1.,

4823-5091-3193.1







sFOLEY

FOLEY & LARDNER LLP

Fla. Stat. Thus, this exemption is applicable to the Replies that were submitted in response to
JEA’s ITN and makes the Replies, in their entirety, exempt during the provided time period. The
identity of the Respondent is part of the Reply that would be exempt from public disclosure.
Accordingly, the identities of the Respondents are confidential and not subject to public
disclosure until the JEA posts a notice of intent to award or until 30 days after the opening of the
final replies, whichever is earlier.

This reading of section 119.071(1)(b), that bidders’ names are exempt from public
disclosure, is confirmed by section 255.0518, Florida Statutes. Section 255.0518 provides a
statutory mandate that bidder names must be publicly disclosed in procurements involving the
construction or repair of building works: “Notwithstanding s. 119.071(1)(b), the state or any
county or municipality thereof or any department or agency of the state, county, or municipality
or any other public body or institution shall . . . (2) Announce at that meeting the name of each
bidder and the price submitted in the bid” and “(3) Make available upon request the name of
each bidder and the price submitted in the bid.” § 255.0518, Fla. Stat. This explicit mandate
was enacted by the Legislature for the specific purpose of removing the current exemption set
forth in section 119.071(1)(b) for a limited subset of procurements, namely public construction
projects. Final Bill Analysis HB 651, HOUSE OF REPRESENTATIVES 2 (March 29, 2012), available
at https://www.flsenate.gov/Session/Bill/2012/651/Analyses/h0651z1.BCAS.PDF (*“The bill
requires that the competitive solicitation bids offered on public construction projects relating to
public facilities be unsealed at a public hearing, thus removing the current exemption from
public disclosure. It requires that the name of the bidder and the amount of the bid be announced
at the public hearing and made available upon request.”). Simply stated, the Legislature intended
for bidders’ names to be exempt from public disclosure except in competitive procurements for
the construction or repair of public works.

This narrow exception to section 119.071(1)(b) that makes bidders’ names subject to
public disclosure applies only in competitive procurements involving the construction or repair
of public works. As JEA’s ITN does not involve the construction or repair of public works, the
identities of the Respondents are not subject to public disclosure. JEA is not required to publicly
announce the names or make them available upon request until such time that the general
exemption in section 119.071(1)(b) expires.

CONCLUSION
Pursuant to section 119.071(1)(b), Florida Statutes, the identities of the Respondents are

protected from public disclosure until JEA announces an intended award or 30 days after the
opening of final replies, whichever is earlier.

4823-5091-3193.1









Foley & Lardner LLP

106 East College Avenue | Suite 900
Tallahassee, FL 32301

P 850.513.3381

«sFOLEY

FOLEY & LARDNER LLP

The information contained in this message, including but not limited to any attachments, may
be confidential or protected by the attorney-client or work-product privileges. It is not
intended for transmission to, or receipt by, any unauthorized persons. If you have received this
message in error, please (i) do not read it, (ii) reply to the sender that you received the message
in error, and (iii) erase or destroy the message and any attachments or copies. Any disclosure,
copying, distribution or reliance on the contents of this message or its attachments is strictly
prohibited, and may be unlawful. Unintended transmission does not constitute waiver of the
attorney-client privilege or any other privilege. Legal advice contained in the preceding
message is solely for the benefit of the Foley & Lardner LLP client(s) represented by the Firm
in the particular matter that is the subject of this message, and may not be relied upon by any
other party. Unless expressly stated otherwise, nothing contained in this message should be
construed as a digital or electronic signature, nor is it intended to reflect an intention to make
an agreement by electronic means.

Florida has a very broad Public Records Law. Virtually all written communications to or from
State and Local Officials and employees are public records available to the public and media
upon request. Any email sent to or from JEA’s system may be considered a public record and
subject to disclosure under Florida’s Public Records Laws. Any information deemed
confidential and exempt from Florida’s Public Records Laws should be clearly marked. Under
Florida law, e-mail addresses are public records. If you do not want your e-mail address
released in response to a public-records request, do not send electronic mail to this entity.
Instead, contact JEA by phone or in writing.






From: Brown. Cheryl

To: CITYC; CAUDIT; Miller, Carla; Oberdorfer, Kirby; Green, Lisa; Gabriel, Jason; Sidman Martin, Margaret; Billy, Kyle
Subject: FW: Questions Received - for 11.6.2019 Future of JEA Meeting

Date: Tuesday, November 05, 2019 2:33:38 PM

Attachments: 20191106 Questions and Inquiries Submitted by CMs DeFoor Carlucci Priest....docx

CM DeFoor - Questions for 11.6.2019.pdf
CM Carlucci Questions 11.6.2019 Future of JEA.PDE

Council Member Boylan and Council Members:

| have received questions from CM Randy DeFoor (Received 11.4.2019 immediately following the
JEA Workshop) and CM Matt Carlucci, hereto attached and CM Priestly Jackson (Received
11.5.2019- embedded in email thread below). Council Members questions will be placed on the
Future of JEA webpage. By this email | am forwarding the questions to Peggy Sidman and Jason
Gabriel, in an effort to have responses crafted for upcoming meetings.

Council Members are submitting their questions for the Presenters scheduled for noticed meeting to
be held on Wednesday, November 6, 2019, 11:00 am — 1:00 pm., Lynwood Roberts Room 117 West

Duval Street 1% Floor City Hall St. James Bldg., Jacksonville Florida 32202.

During the Future of JEA Workshop held on Monday, November 4, 2019, CIM Priestly Jackson
requested that all questions poised to the General Counsel or Council Auditor pertaining to the JEA
be provided by who requested and the response. Staff is working to gather this information or
posting and dissemination.

Additionally,

This is “ONE WAY” Communication...PLEASE DO NOT RESPOND OR REPLY TO ALL.

Please email all inquiries or responses to Cheryl L Brown at CLBROWN®@COJ.NET and JEFF Clement
at JEFFC@COJ.NET.

Thank you.

ﬂﬁ%?é

Dr. Cheryl L. Brown, Director
Jacksonville City Council

117 West Duval Street, Suite 425
Jacksonville, Florida 32202
CLBrown@coj.net

904.255.5133 (Office)
904.255.5230 (Fax)

«....The best antidote | know for worry is work. The best cure for weariness is
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Future of JEA Workshop:  Council Member Questions/Inquiries


November 6, 2019 – 11:00 am – 1:00 pm


Lynwood Roberts Room- 1st Floor, City Hall St James Bldg.


Jacksonville, Florida 32202











Questions/Inquiries CM Randy DeFoor:








---My questions to be answered at the first meeting (11/06/2019) –





1)  Does the JEA have legal authority to seek a “recapitalization” offer without first obtaining approval of 


      the City Council?





2)  Can an entity attempt to obtain a “recapitalization” offer through a procurement process legally? and





3)   Is a legal procurement process the correct process to sell oneself?








Honorable Randy DeFoor


Council Member At Large, Group- 4 


Jacksonville City Council




















Questions/Inquiries CM Matt Carlucci





Since the JEA is a city-owned asset, how or why can the JEA negotiate to sell itself? But should the JEA somehow sell itself, shouldn't the City Council - an elected body representing the taxpayers - determine how the sale proceeds will be spent?








Honorable Matt Carlucci


Council Member At Large, Group- 4 


Jacksonville City Council























Questions/Inquiries CM Priestly Jackson





My questions for tomorrow’s JEA workshop that will address the role of the Jacksonville City Council relative to JEA, an independent authority, pursuant to the Charter of the Consolidated Government of the City of Jacksonville, are: 





What is the current relationship, pursuant to the Charter of the Consolidated Government of the City of Jacksonville, between the Council of the City of Jacksonville, and the independent authority, the JEA? Please cite the applicable provisions of the Charter, case law and/or other legal precedent.


What is the authority and the legal basis for the JEA and/or the JEA Board to commence discussions to sell or recapitalize the JEA and to subsequently issue an ITN? Please cite the applicable provisions of the Charter, case law and/or legal precedent. 


What authority precludes the Council of the City of Jacksonville from amending by legislation any actions taken by the JEA and/or the JEA Board? Please cite the applicable provisions of the Charter, case law and/or legal precedent.








Honorable Brenda A. Priestly Jackson


Council Member-District 10


Jacksonville City Council
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; OFFICE OF THE CITY COUNCIL
MATT CARLUCCI 117 WEST DUVAL STREET, SUITE 425

COUNCIL MEMBER AT-LARGE, GROUP 4 ‘ 4TH FLOOR, CITY HALL
OFFICE: (304) 255-5218 JACKSONVILLE, FLORIDA 32202

FAX: (804) 255-5230
E-MAIL: MCARLUCCI@COJ.NET

Since the JEA is a city-owned asset, how or why can the JEA negotiate to sell itself?
But should the JEA somehow sell itself, shouldn’t the City Council — an elected body
representing the taxpayers — determine how the sale proceeds will be spent?









the challenge of helping someone who is even more tired. One of the great
ironies of life is this: He or she who serves almost always benefits more than he
or she who is served.”

— Gordon B. Hinckley

*** Please note that under Florida's very broad public records law, email communications to
and from city officials are subject to public disclosure. ***

From: Sidman Martin, Margaret

Sent: Tuesday, November 05, 2019 12:57 PM
To: Brown, Cheryl; Boylan, Michael

Subject: FW: Questions for JEA Workshops

From: Mervin, Kendra

Sent: Tuesday, November 05, 2019 12:22 PM
To: Sidman Martin, Margaret; Gabriel, Jason
Cc: Brown, Cheryl; CM; SS

Subject: Questions for JEA Workshops

Message From Councilwoman Priestly Jackson:
Fellow City Council Members, please do not reply to this E-mail.
November 5, 2019

Dear Mr. Gabriel and Mrs. Sidman...I am following up on the E-mail forwarded to me earlier today
from Mrs. Sidman regarding my questions for the JEA workshop-1 scheduled for tomorrow,
November 6, 2019.

My questions for tomorrow’s JEA workshop that will address the role of the Jacksonville City
Council relative to JEA, an independent authority, pursuant to the Charter of the Consolidated
Government of the City of Jacksonville, are:

1) What is the current relationship, pursuant to the Charter of the Consolidated Government of the
City of Jacksonville, between the Council of the City of Jacksonville, and the independent
authority, the JEA? Please cite the applicable provisions of the Charter, case law and/or other
legal precedent.

2) What is the authority and the legal basis for the JEA and/or the JEA Board to commence
discussions to sell or recapitalize the JEA and to subsequently issue an ITN? Please cite the
applicable provisions of the Charter, case law and/or legal precedent.

3) What authority precludes the Council of the City of Jacksonville from amending by legislation
any actions taken by the JEA and/or the JEA Board? Please cite the applicable provisions of the
Charter, case law and/or legal precedent.

Sincerely,
Brenda A. Priestly Jackson



http://www.goodreads.com/author/show/313356.Gordon_B_Hinckley



Council Member-District 10
Jacksonville City Council






From: Sidman Martin, Margaret

To: Hodges. Lawsikia; Jason Gabriel

Subject: Fwd: 2019 Questions & Memos re: JEA

Date: Monday, November 04, 2019 9:48:18 PM

Attachments: GC-#1310408-v3-Memo_re_CC_Role_re JEA__JEA_ITN__ Merits_of ITN (2).pdf

ATT00001.htm

20190923 OGC Specialized_Leaal _Counsel_Memo.pdf

ATT00002.htm

GC-#1302575-v1-JEA ITN_Cone of_Silence Guidelines.pdf

ATT00003.htm

GC-#1307056-v1-Memo_re_Ex_Parte_(a_k_a_Cone_of Silence) Guidelines: JEA_Invitation_to_Negotiate.pdf
ATT00004.htm

mime-attachment.msqg

ATT00005.htm

Here are the memos that | have currently on the jea questions. Please let me know if there are
any | missed. | am planning on sending these to the Future of JEA committee.

Margaret “Peggy” Sidman
Sent from my iPhone

Begin forwarded message:

From: "Lahmeur, Merriane” <MLahmeur@coj.net>
Date: November 4, 2019 at 3:29:13 PM EST
To: "Sidman Martin, Margaret" <PSidman@coj.net>
Subject: 2019 Questions & Memos re: JEA

Merriane G. Lahmeur

Senior Certified Paralegal to:

Peggy Sidman, Deputy Legislative Affairs & Managing Deputy
Paige Johnston, Chief of Legislative Affairs

City of Jacksonville - Office of General Counsel

117 West Duval Street, Suite 480

Jacksonville, Florida 32202

Telephone: (904) 255-5057
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OFFICE OF GENERAL COUNSEL
CITY OF JACKSONVILLE

117 WEST DUVAL STREET
SUITE 480

JACKSONVILLE, FL 32202
PHONE: (904) 255-5100

MEMORANDUM
TO: Honorable Council Member Brenda A. Priestly Jackson
CC: Jason R. Gabriel, General Counsel
FROM: Lawsikia J. Hodges, Deputy General Counsel, Government Operations

Lynne Rhode, JEA Chief Legal Officer
Stephen M. Durden, Chief Assistant

RE: City Council’s Authority Regarding JEA and JEA Invitation to Negotiate
#129-19 for Strategic Alternatives; Clarification regarding meaning of the
phrase “merits of the ITN terms” as used in the Ex Parte Communications
(a/k/a Cone of Silence) Guidelines Memoranda

DATE: October 7, 2019

l. Background.

On August 2, 2019, JEA, an independent agency of the City of Jacksonville (“City”),
issued JEA Invitation to Negotiate #129-19 for Strategic Alternatives pursuant to JEA’s
Procurement Code (the “ITN”)." An “invitation to negotiate” is one of several competitive
government procurement methods.? Pursuant to Article 21, Section 21.09 of the City Charter,
JEA is not subject to the City’s Procurement Code (Chapter 126, Ordinance Code). Section
21.09 authorizes JEA to establish its own procurement code regarding contractual services.?
JEA’s Procurement Code was originally established in 1996, and JEA’s contractual services are
governed by its procurement code.

! The ITN is available at jea.com/strategicalternatives.

2 An “invitation to negotiate” is similar to another government procurement method referred to as a “request for proposal”. An
ITN typically consists of minimum requirements, a description of services, evaluated responses, multiple negotiation sessions and
a final contract award.

3 Section 21.09 provides as follows: “JEA shall not be subject to the provisions of Chapter 126, Ordinance Code of the City of

Jacksonville, as the same may be amended from time to time, however, JEA in entering into any contracts relating to the
construction, reconstruction, repair, operation or maintenance of the utilities system or the purchase of supplies, equipment,
machinery and materials for the utilities system or the contracting or otherwise purchasing for any advisory, professional or any
other services may establish such rules, regulations or procedures as it may deem desirable or necessary in connection
therewith.”







JEA approved issuing the ITN, subject to mandatory minimum requirements, for public
advertisement on July 23, 2019.* City Council did not pre-approve the ITN, or any of its terms,
prior to the ITN’s public advertisement on August 2, 2019. Additionally, JEA did not seek City
Council’s approval of the ITN, or any of its terms, prior to the ITN public advertisement.

After the ITN was issued, and pursuant to several council member requests, the Office of
General Counsel provided memoranda to City Council on September 24, 2019, and August 27,
2019 (the “ITN Memoranda”). The purpose of the ITN Memoranda was to provide City Council
with practical guidelines related to ex parte communications (a/k/a Cone of Silence) and other
communications during the Cone of Silence Period (as defined in the ITN Memoranda). These
guidelines permitted City Council during the Cone of Silence Period to discuss JEA, JEA
strategic alternatives, and JEA’s future so long as such discussions did not lead to discussions
regarding the “merits of the ITN terms.”

In light of the above background, you have asked the following questions.

1. Questions Asked.

A. What authority does the City Council have with respect to JEA and the ITN?
B. What does the phrase “merits of the ITN terms” mean as used in the ITN Memoranda?

1. Short Answers.

A. JEA is an independent agency of the City governed by Article 21 of the Charter. In
accordance with Section 21.04, JEA is authorized to sell its assets; however, if JEA sells
more than ten percent (10%) of its assets, such sale would require City Council approval
and subsequent voter referendum.

In regards to the ITN, City Council has the ultimate authority to approve or reject any
ITN contract award that includes a sale of more than ten percent (10%) of JEA’s assets.
However, City Council has no authority under the Charter to require the JEA Board to
perform or not perform an action regarding the ITN.

B. The phrase “merits of the ITN terms” as used in the ITN Memoranda, refers to any
discussions during the Cone of Silence Period regarding the worthiness, or pros and cons,
of essential ITN terms (i.e., minimum requirements, scope of services description, and
evaluation criteria). As noted in the ITN Memoranda, City Council (and the Mayor) is a
potential decision-maker in the ITN contract award. As public officials, council
members (and the Mayor) have the potential to influence the procurement competition
and outcome. As such, procurement and ethics laws expressly limit various

% See JEA Resolution 2019-07.







communications and actions by public officials and government employees during a
government procurement process.’

The above being said, City Council may engage in discussions, meetings, or workshops
to discuss JEA, JEA strategic alternatives, JEA’s future, or the ITN procedures, timelines
and components so long as such discussions, meetings, or workshops during the Cone of
Silence Period (as defined in the ITN Memoranda) do not lead to discussions regarding
the merits of essential ITN terms.

V. Analysis.

A The City’s independent agencies, including the JEA, were established by acts of
the Florida Legislature and are identified in Section 18.07 of the Charter. The City’s independent
agencies’ exists as separate body politic and corporates, having a corporate existence distinct and
separate from the City. Among other things, the City’s independent agencies can sue and be
sued, own property (personal and real) in its own name, and are generally authorized to operate
its business and enter into contracts without City Council approval®.

Article 21 of the Charter creates JEA and defines its responsibilities, authority, and
powers. JEA was created for the purpose of owning, operating, and managing utilities systems
(i.e., electric, water, sewer, natural gas, etc.). The majority of JEA’s express powers are set forth
in Section 21.04, and JEA’s implied powers are set forth in Section 21.05. Pursuant to Section
21.04, JEA may sell more than ten percent (10%) of its assets, subject to City Council approval
and subsequent voter referendum. Additionally, pursuant to Section 21.09, JEA is authorized to
establish its own procurement code, which JEA established in 1996.

Unlike with other independent agencies, City Council has a unique authority over JEA.
Namely, City Council, via supermajority vote, has the authority in its sole discretion to modify
all or a portion of JEA’s powers. Thus, City Council could eliminate JEA and have its duties
taken over by a newly created City department, if it desired to. Further, City Council could
modify JEA's relationship with the rest of the Consolidated Government by increasing or
decreasing JEA's required use of Central Services (e.g., require JEA to use the City’s
Procurement Division). However, City Council may not interfere with JEA's exercise of its
powers and duties, so long as Article 21 grants JEA particular powers and duties. In other
words, and oversimplified, the Charter grants to JEA, inter alia, the power to operate the City's
electric utility; thus, JEA, and only JEA, may operate such utility. Similarly, City Council may
not, consistent with the Charter, operate the City's electric utility, directly or indirectly.” So long

® See Section 112.313(6) and (8), Florida Statutes; Section 838.22(1), Florida Statutes; Chapter 602, Ordinance Code; JEA
Procurement Code.

® pursuant to the Charter, City Council must approve each independent agency’s budget. See Article 14 of the Charter. Each
independent agency has authority and powers as provided in each independent agency’s applicable City Charter provisions.

" Finally, while the Council may modify or repeal any or all of Article 21 by supermajority vote, the Council may not use an
amendment to Article 21 as a backdoor method of amending another provision of the Charter. For example, Section 3.01(e)(2) of
the Charter requires further approval by referendum of the electors for certain specified categories of the Charter such as matters
involving the Council Auditor. Consequently, the Council could not amend Article 21 in a manner that modified the Charter
powers and duties of the Council Auditor without the referendum required by such section of the Charter.







as JEA remains in the Charter as an independent agency, City Council and JEA must function
within their respective Charter spheres.

In regards to the ITN, City Council has the ultimate authority to approve or reject any
ITN contract award that includes a sale of more than ten percent (10%) of JEA’s assets. Because
JEA issued the ITN pursuant to its procurement code, City Council has no authority to require
JEA to perform or not perform an action regarding the ITN. Notwithstanding the foregoing, City
Council may engage in discussions, meetings, or workshops to discuss JEA, JEA strategic
alternatives, JEA’s future or the ITN procedures, timelines and components so long as such
discussions, meetings, or workshops during the Cone of Silence Period (as defined in the ITN
Memoranda) do not lead to discussions regarding the merits of essential ITN terms (i.e.,
minimum requirements, scope of services description, and evaluation criteria).

B. As previously discussed in the ITN Memoranda, the purpose of public bidding is
to ensure fair competition upon equal terms to all bidders.® Florida procurement and ethics laws
expressly limit various communications and actions by public officials and government
employees during a government procurement process.” In order to assist council members with
their obligation as potential decision-makers in the ITN, this Office provided practical guidelines
to City Council regarding communications between council members and other parties, including
vendors/respondents, the public, and the media, during the Cone of Silence Period. Under the
guidelines City Council was permitted to discuss JEA, JEA strategic alternatives, and JEA’s
future during the Cone of Silence Period so long as such discussions did not lead to discussions
regarding the “merits of the ITN terms.”

The phrase “merits of the ITN terms” as used in the ITN Memoranda refers to any
discussions during the Cone of Silence Period regarding the worthiness or pros and cons of
essential ITN terms (i.e., minimum requirements, scope of services description, and evaluation
criteria). Additionally, the term “merits” as used in this context means “the substantive
considerations to be taken into account” regarding the worthiness of essential ITN terms.*® In
light of this guidance, council members are discouraged from debating the importance of one
ITN minimum requirement versus another during the Cone of Silence Period. Such discussions
by City Council or individual council members during the Cone of Silence Period regarding the
merits of essential ITN terms may (directly or indirectly) improperly sway or influence the
procurement competition and process that bidders are currently participating in.

As discussed in the ITN Memoranda, whether a specific communication or action is
permitted or prohibited by law and best government procurement practices will vary depending
on the type and content of the communication or action in question. Ultimately, each public
official must exercise their professional judgment in engaging in various communications and

8 Wester v. Belote, 138 So. 721 (Fla. 1931).

® See Section 112.313(6) and (8), Florida Statutes; Section 838.22(1), Florida Statutes; Chapter 602, Ordinance Code; JEA
Procurement Code.

1% See Black Laws Dictionary.







actions regarding JEA ITN related matters. When in doubt, please do not hesitate to seek further
advice from this Office.

V. Conclusion.
We trust that this memorandum provides the legal guidance that you seek. Should you

have any questions or require additional information, please do not hesitate to contact us for
further discussion.
















OFFICE OF GENERAL COUNSEL
CITY OF JACKSONVILLE

117 WEST DUVAL STREET
SUITE 480

JACKSONVILLE, FL 32202
PHONE: (904) 255-5050

LEGAL MEMORANDUM

TO: Honorable Council Members

FROM: Jason Gabriel, General Counsel

RE: Legislative Counsel & Specialized Legal Counsel
DATE: September 23, 2019

l. Background, History & Purpose

A request was made at a Special Council meeting held on September 16, 2019 seeking
direction from the Office of General Counsel with regard to engaging specialized outside counsel
to assist with JEA-related matters. This memo provides guidance with respect to that process.

The Council’s chief legal officer is the General Counsel, and any assistant general
counsel may be assigned to the Council by the General Counsel to counsel the Council.
Additionally, Section 7.01, Charter, provides that “the council may create an office of legislative
counsel within the legislative branch whose purpose shall be to advise and assist the council and
its committees and members in the achievement of a clear, faithful and coherent expression of
the legislative policies and to perform such other related duties for the council as the council may
direct.” This provision permits the City Council to create an office within the Consolidated
Government which works within, and is part of, the legislative branch.

According to the Charter, such an office would provide services similar to those currently
provided by the Office of General Counsel through Peggy Sidman and Paige Johnston (and
others). The position(s) would be housed, funded, budgeted and administered by the City
Council (under the Council President’s immediate supervision). In this format, the City Council
may hire the attorneys of its choice. Because of the narrow Charter authority granted to the
Legislative Counsel, such counsel would be required to coordinate with the Office of General
Counsel so as to assure the proper distribution of labor, allocation of resources and
understanding of the role. The Office of General Counsel would be willing to provide training to
such attorney(s) and remain in close cooperation and collaboration with such staff. The lawyers
within the Legislative Counsel’s Office must understand their labor would relate solely to
legislative prerogatives such as drafting legislation, providing procedural counsel, etc.
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Additionally, such lawyers would be prohibited from drafting contracts or items that involve
executive branch functions.

To be clear, City Council is not authorized to hire attorneys to provide adversaries to the
Office of General Counsel or to challenge a binding legal opinion. The Office of Legislative
Counsel would be bound by the binding legal authority of the General Counsel in the same
manner as the Council and any office or agency of the Consolidated Government. The Office of
Legislative Counsel would not be authorized to provide legal opinions or advice that run counter
to the opinions or advice of the General Counsel. Article 7 of the Charter ensures a single legal
voice for the Consolidated City, including the Council. Article 7 centralizes legal advice so as to
streamline government and eliminate intergovernmental litigation, as well as the need for the
taxpayer dollars that underwrite such internal fights.

The Council has previously experimented with having an Office of Legislative Counsel.
Shortly after creating that Office, the City Council, in 1987, recognized that the hiring of
Legislative Counsel carries with it complications and difficulties and eliminated the Office of
Legislative Counsel. At the time, the Council recognized that its legislative needs were most
efficiently met by lawyers from the Office of General Counsel providing those services. See
Ordinance 87-1150-614 where Council, in eliminating the Office of Legislative Counsel, set
forth several reasons for finding that it was not in the best interests of the City to have an Office
of Legislative Counsel, including the fact that it led to duplications in office expenditures as well
as problems in coordination and consultation between the Office of Legislative Counsel and
Office of General Counsel. Furthermore, the City Council determined that it was in the best
interests of the City that the legal staffs providing legal services to the Council “be united under
one consolidated office, the Office of General Counsel, in accordance with the original intent and
structure of the Consolidated Government.”

Should the Council seek to hire an attorney or firm on a special project basis, the hiring
of that attorney or firm would be subject to the requirements of the Charter which provide that
any outside counsel may be hired only upon finding of a need by the General Counsel. Section
7.01, Charter (“The General Counsel may authorize the City to engage outside private counsel
upon written certification by the General Counsel of its necessity, and such engagement shall be
in accordance with procedures set for the by the City Council.”) Should the Council seek
counsel other than as the Legislative Counsel, or an assistant to the Legislative Counsel, the
Council must coordinate the request for acquisition of such legal counsel through the General
Counsel. All legal service requests for the entire consolidated government for outside
engagement flow through the Office of General Counsel. Section 7.01, City Charter.

I1. Scope of Service, Budget, Selection & Engagement of Special Counsel

With respect to hiring specialized outside counsel regarding JEA questions, | recognize
the needs of the Council in this matter and the acquisition of such counsel may be justifiable in
accordance with the City Charter. As | recommended at the Special Meeting, the most optimal
and efficient method of handling these inquiries is to, as they arise, pose the question to the
Office of General Counsel. Our office would in turn either answer the question with in-house
expertise, or, if necessary, engage specialized outside counsel to address the matter. The other
option would be to engage specialized outside counsel to address the matters as they arise. The
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remainder of this memo addresses that process (i.e., the procedures related to engaging
specialized legal counsel for legislative-related purposes).

1. Scope of Service

First, the set of questions to be answered or slate of services desired should be
considered, articulated and drafted. In the instance of the potential recapitalization of all or a part
of the JEA, this could involve corporate, transactional, mergers and acquisition counsel
(“M&A”), particularly in the context of a governmental agency examining potential
privatization.

2. Budget

Based on the scope of services, anticipated rates, the longevity and complexity of the
project and other considerations, an anticipated budget is approximated and the appropriate
budget appropriation made. For example, an initial recommended budget for M&A counsel as
referenced here might be in the range of $250,000.00 to $500,000.00. The budget would be
revisited during the course of the engagement and when necessary amended or extended as
dictated by the scope of the project.

3. Selection of Counsel

As General Counsel, 1 would provide either a firm, or list of firms, that would be
optimally situated with the appropriate expertise to handle the quality, quantity and breadth of
services that is anticipated with the project scope. Council in turn would approve the firm, or set
of firms, for that specialized set of legislative-related legal work. This is accomplished via
legislation that includes an approved engagement letter as described in the next section.

4. Engagement of Counsel

Once the appropriate counsel is selected, an engagement letter is entered into, in a form
substantially similar to the one attached hereto as Exhibit A. The engagement letter is also where
approval by the General Counsel is made thereby satisfying the written certification required by
the Charter as to the necessity of the legal service. This engagement letter is typically included as
an exhibit to the considered legislation referred to above.

1. Conclusion

This memo addresses the process for obtaining and engaging a law firm to serve as
legislative counsel for a special project engagement involving legislative-related legal counsel on
a particular issue.

Please contact me with any questions or concerns.
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EXHIBIT A
ENGAGEMENT LETTER

Date

, Esquire

Firm Name:
Firm Address:

Email:

RE: Engagement of [Eirm_Name] for specialized legislative-related legal services
regarding

Dear Mr./Ms.

This letter is to confirm the engagement of [Firm Name] (the “Firm”) by the City of
Jacksonville, Office of General Counsel (“OGC”) on behalf of the City of Jacksonville (“City”)
for specialized legislative-related legal counsel related to . The Firm is being
retained to provide specialized legal services as outside counsel to the City Council. Specifically,
the Firm will provide the following scope of services to the City Council in close cooperation
and consultation with the City Council and the OGC.:

e Advise and counsel the City Council and OGC on
e Provide all other legal services as may be requested by the Council and OGC and
reasonably related to the matter described.

The first purpose of this letter is to confirm the Firm’s initial engagement as counsel and
to confirm certain information concerning fees and billing, and other terms that will govern our
relationship. You will be the Firm’s primary contact. As agreed, you are to provide legal
services to the City at the rate of $ .00 per hour. The rate for other attorneys and
paraprofessionals who may work on this matter and their respective rates are as follows:
. Secretarial time will not be billed. In the event that the Firm may, from time
to time, recommend that other attorneys and/or paralegals be enlisted to provide assistance on
these matters, you will notify OGC when that is recommended to obtain prior written approval
and agreement upon the hourly rate for each such person. It is anticipated that routine paralegal
and attorney support will be provided directly by OGC.

This engagement is limited to a “not-to-exceed” amount of $ .00, and is
governed by Section 108.505( ) of the City of Jacksonville Ordinance Code, in addition to
other provisions of the Ordinance Code. The Firm agrees to notify OGC when $ .00 of

the budget has been expended and recognizes that the not-to-exceed amount cannot be modified
without written amendments authorized in accordance with the Ordinance Code. No fees or costs
shall be billed to the City beyond the foregoing amount without a written amendment to this
engagement letter signed by the Firm and the General Counsel or his designee, and subject to the
required and authorized approvals as set forth in the Ordinance Code. All files created during
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your retention of the matters at hand are the property of the City. Upon the conclusion of the
matters, or upon a written request by the Council or OGC for their production, all such files shall
be returned.

The Firm will comply with the City’s travel reimbursement policy (including but not
limited to Chapter 106 (Budget and Accounting Code), Part 7 (Travel and Expense
Reimbursement). No travel costs exceeding the amounts allowed by such policy will be
reimbursed to the Firm. The Firm shall not charge for travel time to or from Jacksonville,
Florida. The Firm also agrees to charge the City the lowest amounts that it charges to other
governmental clients for administrative costs such as photocopying, faxing, delivery, etc.,
although it is contemplated that billing for such services should be minimal because such
services will normally be provided by the OGC.

Detailed monthly billings will be submitted by the 10th of each month to the City via
OGC, c/o Margaret M. Sidman, Managing Deputy General Counsel, at PSidman@coj.net and
hard copy to her attention at 117 W. Duval Street, Ste. 480, Jacksonville, FL 32202, along with
electronic copy to Cheryl L. Brown, Director/Council Secretary at CLBrown@coj.net, and
electronic copy to me at JGabriel@coj.net. The Firm shall also submit reasonably detailed
itemized bills to OGC in tenth-of-an-hour billing increments format, and shall break down the
tasks performed by each person involved, and will identify by initials or name each person who
performs the respective tasks to OGC. Payment will be remitted by the City approximately thirty
days following receipt of the billings. The parties will endeavor in good faith to resolve promptly
any billing issues as may arise from time to time.

The City is aware that the nature of the Firm’s practice is such that the Firm may from
time to time concurrently represent one client in a particular case or matter and an adversary of
that client in an unrelated case or matter if it is the Firm’s professional judgment that the Firm
can undertake the concurrent representation impartially and without any adverse effect on the
other responsibilities the Firm has to either client. The Firm will provide the City with
information regarding such matters, and seek a written acknowledgment that such concurrent
representation, in unrelated matters, is not inappropriate and consent to any such present or
future concurrent representations.

OGC may terminate the Firm’s representation by delivering a written notice of
termination to the Firm. The Firm will also have the right to withdraw from its representation of
the City any time with the City’s consent or for good cause without the City’s consent. If the
Firm is discharged or elects to withdraw, the parties will take all steps necessary to free each
other of any obligation to perform further, including the execution of any documents necessary
to complete the termination of the representation, and will take all steps that are reasonably
practicable to protect the City’s interests. If a discharge or withdrawal occurs, the Firm, subject
to the applicable not-to-exceed amount, will be entitled to be paid or reimbursed for all
authorized costs and expenses paid or incurred on the City’s behalf, and the Firm will be entitled
to be paid a reasonable fee for the authorized professional services rendered to the date of
termination and for which the Firm previously had not been paid.

If this letter correctly reflects your understanding of the scope, terms, and conditions of
your representation of the City Council and the City of Jacksonville, please execute the enclosed
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copy of this letter in the space provided below and return it to my attention. If you have any
questions concerning this letter or your representation, please do not hesitate to call me.

Sincerely,

Jason R. Gabriel
General Counsel

The foregoing is approved and agreed to:

By: Date:
, Esquire
, Firm
Approved:
Date:
Scott Wilson

Council President

Approved:
Date:
Cheryl Brown
Director/Council Secretary
Approved:
Date:

Margaret M. Sidman
Managing Deputy General Counsel

I have confirmed that funds are appropriated and can be encumbered to support this retention.

[Name of authorized official]
[Title of authorized official]
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OFFICE OF GENERAL COUNSEL
CITY OF JACKSONVILLE

117 WEST DUVAL STREET
SUITE 480

JACKSONVILLE, FL 32202
PHONE: (904) 255-5059

MEMORANDUM

TO: Honorable Council Members
CC: Jason R. Gabriel, General Counsel
FROM: Lawsikia J. Hodges, Deputy General Counsel, Government Operations

Margaret M. (“Peggy”) Sidman, Deputy Legislative Affairs/Managing uty
RE: JEA Invitation to Negotiate #129-19 for Strategic Alternatives -

Cone of Silence Guidelines
DATE: August 27, 2019

I. Purpose

The purpose of this memorandum is to provide you with recommended Cone of Silence
Guidelines regarding the JEA Invitation to Negotiate #129-19 for Strategic Alternatives” issued
on August 2, 2019 (the “JEA ITN Solicitation”). While several procurement practices and
prohibitions described below tend to overlap with ethics and sunshine law requirements, any
ethics or sunshine law concerns that you may have related to the JEA ITN Solicitation should be
independently reviewed by our office.

II. Background

Several of you have inquired about the JEA ITN Solicitation and the extent to which the
Ex Parte Communications Policy applies to City Council, individual council members, and
immediate staff communications (collectively, the “Council”). In government procurement, the
ex parte communications prohibition is commonly referred to as the “cone of silence.” The
essential purpose of the cone of silence is to ensure fair, transparent, ethical and open
competition in the procurement process and to secure the best values for the government at the
lowest possible expense.! The cone of silence for the JEA ITN Solicitation began on August 2,
2019% and will remain in effect until the JEA Board makes a contract award’ (the “Cone of

" Wester v. Belote, 138 So. 721 (Fla. 1931).

> The JEA Solicitation is available at jea.com/strategicalternatives.

* Any JEA Board contract award under this solicitation is subject to Council approval and subsequent voter
referendum. Section 21.04, JEA Charter.








Silence Period”). The Cone of Silence Period will also apply to any bid protests and remain in
effect until the JEA Board resolves such protests (i.e., grant or deny).

As shown on Attachment 1 (JEA ITN Solicitation Approval Process), the Council® is a
clear potential decision-maker in the JEA ITN Solicitation procurement process. As such, it is
important that the Council understands how certain communications regarding the JEA ITN
Solicitation may directly or indirectly impact the fair, transparent, ethical and open procurement
process. The JEA Board desires to meaningfully explore strategic alternatives for JEA’s future
in this procurement process and, together with Vendors and Respondents,” will invest significant
amounts of time and resources. The Guidelines below are intended to assist you in determining
whether your desired actions and communications regarding JEA during the Cone of Silence
Period are appropriate. Our office recommends that all Council actions and communications
regarding JEA during the Cone of Silence Period consider the guidance and associated
procurement risks described herein.

III.  Cone of Silence Guidelines (‘“‘Guidelines’’)

The Guidelines below address the following topics: 1) Communications to Certain Parties; 2)
Publicly Noticed Meetings; 3) Legislation; 4) FY2019-2020 Budget Approval Process; and 5)
Associated Procurement Risks. The Guidelines are based on the relevant laws and provisions
contained on Attachment 2 and the Council (and Mayor) should adhere to the Guidelines during
the Cone of Silence Period. Except for laws governing ethics, the Guidelines will no longer
apply at such time that the Cone of Silence Period is no longer in effect® (i.e., JEA Board
contract award).

The Guidelines are intended to serve as a practical guide during the Cone of Silence Period
only. Whether a specific communication or action by the Council is permitted or prohibited by
law and best government procurement practices will vary depending on the type and content of
the communication in question. When in doubt, and prior to making your desired action or
communication regarding this matter, please do not hesitate to seek further advice from our
office.

A. Communications to Certain Parties

1) Vendors and Respondents to the JEA ITN Solicitation

Communications of any kind between the Council and Vendors/Respondents regarding
the JEA ITN Solicitation, including communications regarding process participation or interest
in responding, are strictly prohibited.’

* The Mayor is also a clear potential decision-maker in the JEA ITN Solicitation procurement process. Thus, the
Guidelines also apply to the Mayor, including his immediate Mayoral staff.

* “Vendors” and “Respondents” are defined in the JEA ITN Solicitation on Pg. 83-84.

® The Cone of Silence Period will no longer apply when the JEA Board makes a contract award and all bid protests,
if any, have been resolved. Any contract award shall be subject to Council approval and subsequent voter
referendum.

7 As potential decision-makers to the JEA ITN Solicitation, the Council and Mayor will have the power to approve
or reject the JEA Board’s contract award during the procurement process. The JEA Board’s Ex Parte
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Communications between the Council and Vendors/Respondents regarding any matters
unrelated to the JEA ITN Solicitation are permissible. However, Council should consider
appearances of impropriety when engaging in any permissible communications with
Vendors/Respondents.

2) Constituents and Other Members of the Public

Communications between Council and constituents and other members of the public
(collectively, the “Public”) regarding possible Vendors/Respondents and the merits of the JEA
ITN Solicitation terms are strictly prohibited.

Communications between the Council and the Public regarding JEA, JEA strategic
alternatives, or JEA’s future in general are permissible so long as such discussions do not lead to

discussions regarding the merits of JEA ITN Solicitation terms.

3) Social Media and News Interviews; Other Public Statements

Communications by the Council on social media, in news interviews or other public
venues and forums regarding the merits of the JEA ITN Solicitation terms are strictly prohibited.

Communications by the Council on social media, in news interviews or other public
venues and forums regarding JEA, JEA strategic alternatives or JEA’s future in general are
permissible so long as such discussions do not lead to discussions regarding the merits of JEA
ITN Solicitation terms.

B. Publicly Noticed Meetings

Town hall meetings and other publicly noticed meetings held by Council regarding the
merits of the JEA ITN Solicitation terms are strictly prohibited.

Town hall meetings and other publicly noticed meetings held by Council regarding JEA,
JEA strategic alternatives or JEA’s future in general are permissible so long as such discussions
do not lead to discussions regarding the merits of the JEA ITN Solicitation terms.

C. Legislation

Legislation filed by Council regarding the JEA ITN Solicitation is strictly prohibited.

Legislation filed by Council regarding JEA, JEA strategic alternatives and JEA’s future
in general is permissible so long as Council and Council committee discussions do not lead to
discussions regarding the merits of the JEA ITN Solicitation terms.

Communications Policy prohibits communications between a bidder and JEA, its members, employees, agents, and
representatives. Given the Council’s authority in the JEA Charter to approve or reject the JEA Board’s contract
award, the Council in this limited procurement instance is acting as a representative and principal decision-maker of
the JEA.







Ordinance 2019-566 regarding proposed changes to JEA employees’ pension benefits is
scheduled to be reviewed in Council committees the week of September 2, 2019. Any
discussion on this bill regarding the merits of the JEA ITN Solicitation terms is strictly
prohibited. However, any discussion regarding JEA employees’ pension benefits or JEA
strategic alternatives and JEA’s future in general is permissible.

D. FY2019-2020 Budget Approval Process

Any discussion by Council during the FY2019-2020 budget ordinance approval process
regarding the merits of the JEA ITN Solicitation terms is strictly prohibited.

Any discussion by Council during the FY2019-2020 budget ordinance approval process
regarding JEA, JEA strategic alternatives or JEA’s future in general is permissible so long as
Council and Council committee discussions do not lead to discussions regarding the merits of the
JEA ITN Solicitation terms.

E. Associated Procurement Risks

Associated procurement risks for the JEA Board, Vendors, Respondents, and the Council by
engaging in prohibited communications during the Cone of Silence Period include, but are not
limited to the:

e Potential for Vendors and Respondents to be disqualified from participating in the
procurement process (which leads to less competition);

e Potential ethics complaints and other actions to be filed against public employees and
public officers;

e Potential for Vendors and Respondents to be misinformed during the procurement
process;

e Potential of frustrating the pending procurement process and re-soliciting bids;

e Potential for the time and resources invested by the JEA, Vendors/Respondents and
the City to be expended needlessly; and

e Inability of the JEA Board to pursue its decision to explore strategic alternatives for
JEA’s future.

IV. Conclusion

I trust that this memorandum provides the guidance you seek. As always, please do not
hesitate to contact me with any questions or concerns whatsoever.

List of Attachments:

Attachment 1 ITN Procurement Approval Process
Attachment 2 Relevant Laws and Provisions







JEA ITN Solicitation Approval Process for City Agencies and Officials Only*

Attachment 1

JEA ITN Publication

>
August 2, 2019
Cone of
Silence
Period (Solicitation, Evaluation & | Negotiation Phases)
> JEA Contract Award

JEA Board Approves or Rejects

(If JEA Board Approves) l

JEA Contract Award Legislation

City Council Approves or Rejects

(If City Council Approves) l

JEA Contract Award Legislation (as approved by
City Council)

Mayor Approves or Rejects

(If Mayor Approves)

JEA Contract Award (as
approved by City Council)
Referendum

Voters Approve or Reject

* The City Approval Process shown above only includes City agencies and officials and does not include other required agency approvals.







Attachment 2

Relevant Laws and Provisions

I. Government Procurement Principles — Open/Fair Competition Concepts

Public policy favors competitive procurement whenever possible, even in the absence of
controlling statutes and/or laws. 1966 Op. Att’y Gen. Fla. 066-9 (Feb. 7, 1966)

The purpose of public bidding is to protect the public against collusive contracts; to secure fair
competition upon equal terms to all bidders; to remove not only collusion but temptation for
collusion and opportunity for gain at public expense; to close all avenues to favoritism and fraud
in its various forms; to secure the best values for the [public body] at the lowest possible
expense, and to afford an equal advantage to all desiring to do business with the [public body],
by affording an opportunity for an exact comparison of bids. Wester v. Belote, 138 So. 721 (Fla.
1931).

Competitive procurement affords the public protection by preventing favoritism toward
contractors by public officials. City of Daytona Beach v. News Journal Corp., 156 So. 887 (Fla.
1934)

Public bidding seeks to ensure fair competition by providing equal terms/criteria for award of
contracts. City of Opa-Locka v. Trs. of Plumbing Indus. Promotion Fund, 193 So.2d 29 (Fla. 3d
DCA 1966)

II. JEA ITN #129-19 Provisions Regarding Communications

Ex Parte Communication is defined in the ITN as “inappropriate communication
concerning the ITN between a firm submitting a Reply and a JEA representative during
the time which this ITN is being advertised [through] the time of award. For more
information on Ex Parte Communications, see JEA Procurement Code, Article 1-110.”
ITN, Pg. 81

“Parties interested in making an offer related to JEA’s review of potential alternatives are
required to participate in this ITN process, which will be integral to the report and
recommendations that will be provided to the [JEA] Board of Directors and the
Jacksonville City Council.” Section 1.3 (Additional Information) of the ITN, Pg. 22

“All communications regarding this ITN process should be directed to the Designated
Procurement Representatives identified in Section 2.11, who will distribute
communications to or solicit necessary information from JEA personnel, the Advisors, or
subject matter experts as deemed appropriate.” Section 1.4 (Advisors) of the ITN, Pg. 22







“By signing the Reply, the Respondent certifies ... that its Reply is made without outside
control, collusion, fraud, or other illegal or unethical actions. The Respondent shall
comply with all JEA and City of Jacksonville ordinances, policies, and procedures
regarding business ethics. Section 2.12 (Ethics) of the ITN, Pg. 23

III. JEA Procurement Code Provisions Regarding Ex Parte Communications
Section 1-110 of the Procurement Code provides, in relevant part, as follows:

(1) Policy. Ex Parte Communication denies any Company submitting a bid or proposal
fair, open and impartial consideration. Adherence to procedures that ensure fairness 1s
essential to the maintenance of public confidence in the value and soundness of the
important process of public Procurement. Therefore, any Ex Parte Communication
between a Company (or its employees, agents or representatives) and JEA (its members,
Employees, agents, or representatives, other than the Chief Procurement Officer or
Designee or JEA’s legal counsel) is strictly prohibited.

(2) Periods. Ex Parte Communication is prohibited during the following periods:
(a) from the advertisement of a Solicitation through the award of a Contract; and

(b) from the initiation of a protest of an Award or Contract through resolution of such
protest.

IV. Florida Statutes — Procurement and Ethics Laws

Section 838.22(1) — Bid Tampering

(1) It is unlawful for a public servant or a public contractor who has contracted with a
governmental entity to assist in a competitive procurement to knowingly and
intentionally influence or attempt to influence the competitive solicitation undertaken by
any governmental entity for the procurement of commodities or services, by:

(a) Disclosing, except as authorized by law, material information concerning a vendor’s
response, any evaluation results, or other aspects of the competitive solicitation when
such information is not publicly disclosed.

ke sk

(5) Any person who violates this section commits a felony of the second degree,
punishable as provided in s. 775.082, s. 775.083, or s. 775.084.

Section 112.313(6) — Misuse of Public Position

No public officer, employee of an agency, or local government attorney shall corruptly
use or attempt to use his or her official position or any property or resource which may be
within his or her trust, or perform his or her official duties, to secure a special privilege,







benefit, or exemption for himself, herself, or others. This section shall not be construed to
conflict with s. 104.31.

Section 112.313(8) — Disclosure or Use of Certain Information

A current or former public officer, employee of an agency, or local government attorney
may not disclose or use information not available to members of the general public and
gained by reason of his or her official position, except for information relating
exclusively to governmental practices, for his or her personal gain or benefit or for the
personal gain or benefit of any other person or business entity.

V. Jacksonville Ordinance Code

Section 602.401 - Misuse of position, information, resources etc.

(a) Misuse of position, title, or authority. It is a violation of this Chapter for an officer,
or employee of the City or an independent agency to intentionally use his or her official
position, title or any authority associated with his or her public office to coerce, induce
or attempt to coerce or induce another person, or otherwise act in a manner inconsistent
with official duties, to obtain a special privilege or exemption, financial or otherwise,
for himself, hersell or others, or to secure confidential information for any purpose
other than official responsibilities.

(b) Misuse of confidential information. It is a violation of this Chapter for an officer, or
employce of the City or an independent agency to intentionally or knowingly disclose
or use any confidential information gained by reason of said person's position for any
purpose other than official responsibilities.
















OFFICE OF GENERAL COUNSEL
CITY OF JACKSONVILLE

117 WEST DUVAL STREET
SUITE 480

JACKSONVILLE, FL 32202
PHONE: (904) 255-5050

MEMORANDUM
TO: Honorable Council Members
FROM: Jason R. Gabriel, General Counsel
RE: Ex Parte (a’k/a Cone of Silence) Guidelines; JEA Invitation to Negotiate

DATE: September 24, 2019

I. Purpose & Background

The purpose of this memorandum is to provide you with simple guidelines on Ex Parte (a/k/a
Cone of Silence) communication requirements with respect to the procurement process related to
the JEA’s exploration of potential recapitalization, namely, JEA Invitation to Negotiate #127-19
for Strategic Alternatives issued on August 2, 2019 (the “ITN”). This memo summarizes and
supplements previously issued guidance on this topic pursuant to a memorandum issued by this
office dated August 27, 2019.

In government procurement, the ex parte communications restriction is commonly referred to as
the “cone of silence.” The essential purpose of the cone of silence rules is to ensure fair,
transparent, ethical and open competition in the procurement process and to secure the best
values for the government at the lowest possible expense.' The cone of silence for the ITN began
on August 2, 2019° and will remain in effect until JEA (through its Board) makes a contract
award® (the “Cone of Silence Period”). The Cone of Silence Period will also apply to any bid
protests and remain in effect until JEA resolves such protests (i.e., grant or deny). As discussed,
the Council® is a clear potential decision-maker in the ITN procurement process. This is a
function of the City Charter. In particular, Section 21.04(p), Charter sets forth the following:

Nothing in this article shall authorize or be construed to authorize JEA to transfer
any function or operation which comprises more than ten percent of the total of
the utilities system by sale, lease or otherwise to any other utility, public or

! Wester v. Belote, 138 So. 721 (Fla. 1931).

2 The JEA Solicitation is available at jea.com/strategicalternatives.

® Any JEA Board contract award under this solicitation is subject to Council approval and subsequent voter referendum. Section 21.04, JEA
Charter.

* The Mayor is also a clear potential decision-maker in the JEA ITN Solicitation procurement process. Thus, the guidelines also apply to the
Mayor, including his immediate Mayoral staff.
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private without approval of the council; provided, however, that no approval by
the council shall become effective without subsequent referendum approval of the
terms and conditions of the sale.

As such, the Council has ultimate legislative authority to decide whether such a transfer or sale is
sent to the voters to decide. Accordingly, it is important that the Council understand how various
types of communication regarding the ITN may directly or indirectly impact the fair, transparent,
ethical and open procurement process. In order for the JEA Board to meaningfully explore
strategic alternatives for JEA’s future in this procurement process and, together with Vendors
and Respondents,” it will invest significant amounts of time and resources. The guidelines below
are intended to assist you in discerning appropriate actions and communications regarding JEA
during the Cone of Silence Period.

I1. ExParte (Cone of Silence) Guidelines

The guidelines are based on applicable laws® and are relevant until such time that the Cone of
Silence Period ends. The Cone of Silence Period ends and no longer applies when the JEA Board
makes a contract award and all bid protests, if any, have been resolved. Of course, any contract
award is subject to Council approval and subsequent voter referendum.

This summary is intended to serve as a practical guide during the Cone of Silence Period only.
Whether a specific communication or action by the Council is permitted or prohibited by law and
best government procurement practices will vary depending on the type and content of the
communication in question. When in doubt, and prior to making your desired action or
communication regarding this matter, please do not hesitate to seek further advice from our
Office. There are two essential ITN-related communication restrictions’ during the Cone of
Silence Period: (1) communications with vendors or respondents to the ITN, and (2)
communications regarding the merits of the ITN terms. These restrictions are explained below:

® “Vendors” and “Respondents” are defined in the JEA ITN Solicitation on Pg. 83-84.

® Public policy favors competitive procurement whenever possible, even in the absence of controlling statutes and/or laws. 1966 Op. Att’y Gen.
Fla. 066-9 (Feb. 7, 1966) . The purpose of public bidding is to protect the public against collusive contracts; to secure fair competition upon equal
terms to all bidders; to remove not only collusion but temptation for collusion and opportunity for gain at public expense; to close all avenues to
favoritism and fraud in its various forms; to secure the best values for the [public body] at the lowest possible expense, and to afford an equal
advantage to all desiring to do business with the [public body], by affording an opportunity for an exact comparison of bids. Wester v. Belote,
138 So. 721 (Fla. 1931). Competitive procurement affords the public protection by preventing favoritism toward contractors by public officials.
City of Daytona Beach v. News Journal Corp., 156 So. 887 (Fla. 1934). Public bidding seeks to ensure fair competition by providing equal
terms/criteria for award of contracts. City of Opa-Locka v. Trs. of Plumbing Indus. Promotion Fund, 193 So.2d 29 (Fla. 3d DCA 1966). Also see
Florida Statutes, Section 838.22(1) — Bid Tampering, Section 112.313(6) — Misuse of Public Position, Section 112.313(8) — Disclosure or Use of
Certain Information. City of Jacksonville, Ordinance Code, Section 602.401 - Misuse of position, information, resources etc.

" These restrictions are analogous to state-level cone of silence requirements contained within Section 287.057(23), Florida Statutes. That law
intended to prohibit contact between vendors and employees of the State related to on-going procurement processes. Such provisions are intended
to serve two purposes: first, to ensure that no vendor is placed at an informational disadvantage while the procurement is ongoing and, second, to
prohibit vendors from making contact during the pendency of a procurement “in an attempt to influence the decision makers.” Cubic Transp.
Sys., Inc. v. Dep’t of Transp., 2014 Fla. Div. Adm. Hear. LEXIS 468 at **70-71, Case No. 14-2322BID (Fla. Div. of Adm. Hear. Sept. 4, 2014).
As these analogous provisions illustrate, the prohibition is intended not only to prevent inappropriate contact with employees of the procuring
agency itself, but likewise with any person that could have influence or appear to have influence, in either the executive or legislative branch,
who a bidder may contact in an attempt to improperly influence the procurement process. Similarly here, JEA’s prohibition on ex parte
communications extends not only to JEA itself but also to representatives or agents of JEA, including the Council (Jacksonville’s “legislative
branch”) and the mayor (Jacksonville’s “executive branch®).
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(1) Communications with Vendors/Respondents

Communications of any kind between the Council and VVendors/Respondents regarding the ITN,
including communications regarding process participation or interest in responding, are strictly
prohibited.> Communications between the Council and Vendors/Respondents regarding any
matters unrelated to the JEA ITN Solicitation are permissible. However, Council should consider
appearances of impropriety when engaging in any permissible communications with
Vendors/Respondents.

(2) Communications on the merits of the ITN terms

Communications between Council and members of the public, on social media, in news
interviews or other public venues and forums regarding the merits of the JEA ITN Solicitation
terms are strictly prohibited. Communications regarding JEA, JEA strategic alternatives, or
JEA’s future in general are permissible so long as such discussions do not lead to discussions
regarding the merits of ITN. This would also apply to legislation filed by Council. Legislation
filed by Council regarding JEA, JEA strategic alternatives and JEA’s future in general is
permissible so long as Council and Council committee discussions do not lead to discussions
regarding the merits of the ITN. The same applies during the budget process.

Procurement risks associated with engaging in prohibited communications during the Cone of
Silence Period are covered in the previously referenced August 27, 2019 memorandum. Those
risks include the potential for Vendors and Respondents to be disqualified from participating in
the procurement process which in turn could reduce competition, perpetuate misinformation
during the process, and counteract time, money and resources expended by JEA,
Vendors/Respondents and others, in undertaking JEA’s decision to explore strategic alternatives
for JEA’s future.

1. Conclusion

As described above, there are essentially two (2) main ITN-related communication restrictions
during the Cone of Silence Period: (1) communications with vendors or respondents to the ITN,
and (2) communications regarding the merits of the ITN terms. All other policy-related
discussion points with respect to the JEA are permissible. As always, please do not hesitate to
contact me with any questions or concerns whatsoever.

& As potential decision-makers to the JEA ITN Solicitation, the Council and Mayor will have the power to approve or reject the JEA Board’s
contract award during the procurement process. The JEA Board’s Ex Parte Communications Policy prohibits communications between a bidder
and JEA, its members, employees, agents, and representatives. Given the Council’s authority in the JEA Charter to approve or reject the JEA
Board’s contract award, the Council in this limited procurement instance is acting as a representative and principal decision-maker of the JEA.
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Inquiry about JEA authority and Council Authority


			From


			Sidman Martin, Margaret


			To


			Jackson, Brenda; Mervin, Kendra


			Cc


			Gabriel, Jason; Hodges, Lawsikia; Lahmeur, Merriane


			Recipients


			BPJackson@coj.net; MervinK@coj.net; JGabriel@coj.net; LHodges@coj.net; MLahmeur@coj.net





Council Member Priestly Jackson,





 





In response to your inquiry, broadly noted below and our follow up discussion, we are forwarding copies of the Charter, Article 21 (JEA) and Article 5 (City Council). Upon further discussion to better understand the request, you want  the authority for JEA to enter into the discussions of selling  JEA, and as a follow up to that, want to know what the Council could do to change the charter of JEA to modify the JEA powers.   We believe that the Charter sections attached in their entirety above will provide you the answers that you are requesting.  Specifically as to the sale of JEA,   Section 21.04(p) addresses that issue, while  Section 21.11 Legislative Authority of Council addresses the issue of the City Council’s ability to amend the JEA article in the charter.





 





We trust that this answers your immediate questions.





 





Regards,





 





Peggy





 





 





Margaret M. “Peggy” Sidman





Deputy Legislative Affairs and Managing Deputy





Office of General Counsel





117 W. Duval Street, Suite 480





Jacksonville, FL  32202





Telephone:  (904) 255-5055





Fax: (904) 255-5119





Email: psidman@coj.net





 





From: Jackson, Brenda 
Sent: Tuesday, September 24, 2019 2:14 PM
To: Rondinelli, Mellissa; Gabriel, Jason
Cc: CM; SS; CAUDIT; Brown, Cheryl; Gabriel, Jason; Sidman Martin, Margaret; Johnston, Paige; Durden, Stephen; Hodges, Lawsikia; Mervin, Kendra; Jackson, Brenda
Subject: Re: Memo re Ex Parte (a/k/a Cone of Silence) Guidelines; JEA Invitation to Negotiate





 





Fellow City Council Members, please do not reply to this E-mail.





 





Dear Mr. Gabriel...I read this memo that you forwarded after our conversation earlier today and I am uncertain what the definition of the “merits of the ITN” references. Specifically, I asked you if the Jacksonville City Council could by resolution require the JEA board to amend the ITN to include language that requires the assumption of the JEA pension liability by “the successful participant in this process” (see ITN #127-19 p. 51, Frequently Asked Questions bullet 26)? I further asked you to explain the role and/or interplay between the Jacksonville City Council and the JEA Board.





 





I shared that since the JEA is an independent authority and not a separate body politic, who is appointed by the mayor and confirmed by the Jacksonville City Council, what precludes the Jacksonville City Council from acting on a resolution to amend the ITN.





 





I further shared that if the Jacksonville City Council could require or request the Duval County School Board to amend the proposed 1/2 cent sales tax to include additional considerations for nonprofit public charter schools, what prohibited a resolution requesting an amendment to the ITN.





 





I specifically asked this because of the current legislation pending before the Jacksonville City Council that requires the unfunded and potential pension liabilities to be assumed and funded by the City of Jacksonville. This legislation, Ordinance 2019-566, amends the Jacksonville Charter.

I shared with you my concerns regarding the quality of life and fiscal impact now and in the future for our Jacksonville residents. Specifically, I shared that we would price folks out of Jacksonville, similar to San Francisco, or diminish the quality of life, similarly to Detroit, with hundreds of millions of dollars in future pension liabilities.





 





We discussed my confusion with this legislation not being referred to the Rules Committee and how to get it so referred.





 





Most of our conversation addressed my concerns with the potential recapitalization event and the exclusion of language in the ITN that adequately addressed my concerns. To that end, to receive this memo prohibiting city council members from discussing “merits of the ITN” is troubling to say the least. It may appear that there’s an attempt to marginalize and silence elected city council members further.





 





Please cite case law or other legal precedent that prohibits city council members from discussing the merits of the ITN. I must share that the opinion in the memo is novel to me.





 





Peace, 





Brenda A. Priestly Jackson





District 10 Member





Jacksonville City Council





Sent from my iPhone





 





On Sep 24, 2019, at 12:55 PM, Rondinelli, Mellissa <MRondinelli@coj.net> wrote:





﻿ 





Dear Honorable Council Members:





 





Attached is a memo from the General Counsel regarding Ex Parte (a/k/a Cone of Silence) Guidelines related to the JEA ITN process as requested at the Special Meeting held on September 16, 2019.  Please do not hesitate to contact Jason individually with any questions you may have.





 





Thank you,





 





Mellissa A. Rondinelli 
Office Administrator





Executive Assistant to Jason R. Gabriel, General Counsel





Office of General Counsel - City of Jacksonville 
117 W. Duval Street, Ste. 480 
Jacksonville, FL  32202 
904-255-5051 
904-630-1731 (facsimile) 
mrondinelli@coj.net
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ARTICLE_5.___THE_COUNCIL.DOC


ARTICLE 5. - THE COUNCIL 



Section 5.01. - Council membership, residence areas and districts. 



The council shall consist of 19 members and there shall be 14 council districts and 5 at-large residence areas. Each council district shall elect one council member. The council districts are described in appendix 1 to this charter. Five council members shall be elected at large. One at-large council member shall reside in each at-large residence area. The initial at-large residence areas are described in Appendix 1-A to this charter. 




(Ord. 91-1356-600, § 1; Laws of Fla., Ch. 92-341, § 1; Ord. 92-1982-1455, § 2) 




Section 5.02. - Redistricting of council districts and residence areas. 



(a)  Within 8 months after publication of each official federal census of the City of Jacksonville (Duval County), the council shall redistrict the 14 council districts and 5 at-large residence areas so that all districts and at-large residence areas are as nearly equal in population and are arranged in a logical and compact geographic pattern to the extent possible. If the council shall be unable to complete the redistricting of the council districts within 8 months after the official publication of the census, the general counsel shall petition the circuit court for the fourth judicial circuit to make such redistricting. Any redistricting of the council districts or at-large residence areas made pursuant to this section shall not affect any term of office in existence at the date of such redistricting, but shall be applicable beginning with the next succeeding general consolidated government election which occurs at least 9 months after the effective date of the redistricting. 




(b)  The council shall establish the initial 5 at-large residence areas according to the same considerations for reapportioning the existing council and school districts as are established in chapter 18 of the Ordinance Code. Establishment of the initial 5 at-large residence areas by the council shall be accomplished no later than 9 months prior to the opening of the qualifying period for candidates seeking election in the 1995 consolidated government elections. Subsequent reapportionment of the residence areas shall be accomplished in the same manner provided for in the Ordinance Code for the reapportionment of council and school board districts. The 5 council members elected countywide in the general consolidated government election occurring in 1995 and thereafter shall each qualify from 1 of the 5 residence areas. 




(Ord. 90-765-354, § 6; Ord. 91-759-252, § 3; Ord. 91-1356-600, § 2; Laws of Fla., Ch. 92-341, § 1; Ord. 2012-74-E, § 1) 




Editor's note— For current reapportionment regulations, see Jacksonville Ordinance Code, Ch. 18. 




Section 5.03. - Terms of councilmen. 



Councilmen shall serve for a term of 4 years beginning on the first day of July after their election, and continuing after such term until their successors are elected and qualified. 




(Laws of Fla., Ch. 92-341, § 1) 




Section 5.04. - Qualifications and compensation of council members. 



Every member of the council shall be continuously throughout his or her term of office, a resident and qualified elector of Duval County, and of his or her district or residence area. A candidate for the office of member of the council shall have resided in and been a qualified elector of Duval County for at least 183 consecutive days immediately before the date on which the candidate qualifies to run for the office of member of the council; and if the person is a candidate for the office of member of the council from a district or residence area, the candidate must also have resided in and been a qualified elector of that district or residence area for at least 183 consecutive days immediately before the date on which the candidate qualifies to run for the office of member of the council from a district or residence area. Members of the council shall not hold any other public office or public employment except as notary public nor shall any member of the council be an employee of the city or any of its independent agencies except for certificated employees of the Duval County School Board. Members of the council shall receive an annual salary to be fixed by the council. 




(Laws of Fla., Ch. 71-698; Laws of Fla., Ch. 73-509; Ord. 79-821-516, § 1; Laws of Fla., Ch. 90-452, § 1; Ord. 91-1356-600, § 3; Laws of Fla., Ch. 92-341, § 1) 




Section 5.041. - Limitation of Term of Office. 



No person elected for two consecutive full terms as a member of the council shall be eligible for election as a council member in the next succeeding term. A council term ending on or prior to June 30, 1991, shall not be considered a consecutive term for purposes of this section. 




(Referendum of May 21, 1991; Laws of Fla., Ch. 92-341, § 1) 




Section 5.05. - Elected constitutional officers. 



Councilmen shall be considered elected constitutional officers for purposes of s. 8, Article II of the State Constitution. 




(Laws of Fla., Ch. 77-582; Ord. 84-1307-754, § 1; Laws of Fla., Ch. 92-341, § 1) 




Section 5.06. - Vacancies; temporary appointments. 



The office of a council member shall become vacant upon his or her death, resignation, failure to reside continuously in the district or residence area from which he or she was elected, except in the event redistricting should occur during his or her term of office pursuant to section 5.02, or removal from office in any manner authorized by law. A vacancy in the council shall be filled for the remainder of the unexpired term by election of a council member at a special election to be called pursuant to resolution of the city council and held on a date no sooner than 1 month and no later than 6 months after the vacancy occurs, which special election shall, if possible, be held in conjunction with any other election scheduled to be held within the county. Any resignation by a council member shall be submitted in writing to the supervisor of elections (with a copy to the secretary of the city council), shall specify the date on which it is effective, and shall be irrevocable. If any council member submits a resignation which is effective at a date later than that on which it is submitted, the city council may, by resolution, call a special election for the election of a successor, said special election to be held on a date not less than 1 month after the date the resignation is submitted nor more than 6 months prior to the date the resignation is effective; and such special elections shall, if possible, be held in conjunction with any other election scheduled to be held within the county. In those situations in which a vacancy exists in a council district or at-large resident area and such vacancy is filled in the first consolidated government election or in the general consolidated government election, the council member-elect, who has been duly elected in the first consolidated government election, or in the general consolidated government election to represent said vacant district or at-large residence area, shall take office and assume and exercise all duties of office immediately after certification of said election returns, as of the date of said certification, in order to reduce the time the council district or at-large residence area is vacant and without representation. 




(Laws of Fla., Ch. 73-509; Laws of Fla., Ch. 77-576; Laws of Fla., Ch. 83-433, § 1; Ord. 84-1307-754, § 1; Ord. 91-1356-600, § 4; Laws of Fla., Ch. 92-341, § 1; Laws of Fla., Ch. 2000-389) 




Section 5.07. - Powers. 



All legislative powers of the consolidate government (except such as are retained by the second, third, fourth, and fifth urban services districts) are vested in the council, and the council may legislate with respect to any and all matters which are within the powers of the consolidated government. The council shall review the budgets and appropriate money to the consolidated government and any independent agencies which request appropriations from the consolidated government and shall also levy taxes as required to meet the budgets approved by it. The council shall fix the salaries of the property appraiser, the tax collector, the sheriff, the supervisor of elections, and the clerk of the circuit and county court for Duval County, but not lower than the highest salary by the most recent general law as it may be from time to time amended setting a salary for those elected officials in counties similar in population to Duval County. No salary set by the council pursuant to the preceding sentence shall be reduced during the term of office of the elected officer receiving that salary. The council shall be the judge of the elections and qualifications of councilmen. The council shall provide for payment of reasonable per diem and travel expenses incurred in travel and other duties performed for public purpose by officials and employees of the consolidated government and its independent agencies and candidates for such positions, and for payment of relocation expenses for new officers and employees thereof, the provisions and limitations of s. 112.061, Florida Statutes, notwithstanding. 




(Laws of Fla., Ch. 69-1175; Laws of Fla., Ch. 71-698; Laws of Fla., Ch. 78-536, § 6; Ord. 84-1307-754, § 1; Ref. of 5-26-87; Laws of Fla., Ch. 89-487, § 1; Laws of Fla., Ch. 92-341, § 1; Ord. 93-179-185, § 1) 




Section 5.08. - Procedures. 



The council shall meet regularly at least once in every month at such times and places as the council may prescribe. Special meetings may be held on call of the mayor or the president of the council, or seven or more members of the council, upon no less than 24 hours' notice to each member of the council. Fourteen members of the council shall constitute a quorum. The council may take official action only by the adoption of ordinances or resolutions, and no ordinance or resolution shall be passed until it has been read on 3 separate days, unless it is adopted as an emergency measure, or the council authorizes by two-thirds vote of the members to have 2 readings for certain subjects of legislation, or for certain subjects of legislation relating to economic development, one or two readings, as provided in the City Council Rules, so long as the ordinances and resolutions so passed shall be enacted or adopted in the manner provided by general law. The council shall determine its own rules and order of business, keep a journal of its proceedings and annually select a president and a president pro tempore from its members. 




(Ord. 84-1307-754, § 3; Laws of Fla., Ch. 92-341, § 1; Ord. 2005-1460-E, § 1; Ord. 2012-213-E, § 1) 




Note— At the City's direction, "President pro tempore" was changed to "Vice President." 




Section 5.09. - Investigations. 



The council or any duly appointed committee of the council may make investigations into the affairs of the consolidated government and the conduct of any department, office, or agency of the consolidated government and for this purpose may subpoena witnesses, administer oaths, take testimony, and require the production of evidence. Any person who fails or refuses to obey a lawful order issued in the exercise of these powers by the council shall be guilty of a misdemeanor and punishable by a fine of not more than $1,000 or by imprisonment of not more than 60 days, or both. 




(Ord. 84-1307-754, § 1; Laws of Fla., Ch. 92-341, § 1) 




Section 5.10. - Auditor. 



The council shall appoint an auditor who shall be a certified public accountant or public accountant, as defined under the laws of Florida governing the practice of public accountancy in Florida. This auditor shall be the council auditor and shall be the head of the council auditor's office which shall be a department of the legislative branch of the consolidated government. The auditor shall be responsible for the performance of the duties provided in this Section and such other duties as may be assigned him by the council. The council auditor may be removed by the council and the removal must be concurred in by a majority of the entire membership of the council. The auditor shall: 




(a)  Have the authority to examine the accounting systems used by all offices and departments of the consolidated government and all commissions, entities, and independent agencies, and advise the council as to whether all such systems provide for full disclosure of the financial results and adequate information for the management needs and budgetary requests of each such office, department, board, and agency, and any commissions or entities, whether presently in existence or hereinafter created by the mayor, council, or Legislature, including, without limitation, the sheriff, property appraiser, supervisor of elections, tax collector, clerk of the circuit court, Duval County School Board, JEA, Jacksonville Port Authority, Jacksonville Airport Authority, Jacksonville Police and Fire Pension Board of Trustees, Jacksonville Economic Development Commission, Jacksonville Transportation Authority, Duval County Housing Finance Authority, Jacksonville Housing and Community Development Commission, Housing Community Development Finance Authority, and the Kids Hope Alliance. 




(b)  Have the authority to conduct a continuous internal audit of the fiscal operations of the consolidated government and all commissions, entities, and independent agencies, whether presently in existence or hereinafter created by the mayor, council, or Legislature, including, without limitation, the sheriff, property appraiser, supervisor of elections, tax collector, clerk of the circuit court, Duval County School Board, JEA, Jacksonville Port Authority, Jacksonville Airport Authority, Jacksonville Police and Fire Pension Board of Trustees, Jacksonville Economic Development Commission, Jacksonville Transportation Authority, Duval County Housing Finance Authority, Jacksonville Housing and Community Development Commission, Housing Community Development Finance Authority, and the Kids Hope Alliance. 




(c)  Submit such reports and financial statements to the council as it may from time to time require. 




(d)  Render assistance to the independent auditor appointed by the council under Section 5.11 as agreed upon between him and the independent auditor. This assistance shall be extended to all special audits or limited examinations ordered by the council under Section 5.11. 




(e)  Do such other research as the council president, the committee on finance or individual council member may request concerning the financial or management affairs of the consolidated government or of the agencies to which the council makes miscellaneous appropriations, including any commissions or entities, whether presently in existence or hereinafter created by the mayor, council, or Legislature, including, without limitation, the sheriff, property appraiser, supervisor of elections, tax collector, clerk of the circuit court, Duval County School Board, JEA, Jacksonville Port Authority, Jacksonville Airport Authority, Jacksonville Police and Fire Pension Board of Trustees, Jacksonville Economic Development Commission, Jacksonville Transportation Authority, Duval County Housing Finance Authority, Jacksonville Housing and Community Development Commission, Housing Community Development Finance Authority, and the Kids Hope Alliance. 




All nongovernmental agencies which receive funds from the City of Jacksonville shall be subject to audit by the council auditor's office in the event such audit is requested by the council and the completion of this audit may be a condition precedent to the release of appropriated funds to any such nongovernmental agency. The term "nongovernmental agency" means an agency that is not part of the legislative, executive, or judicial branches of the government of the City of Jacksonville or any of its independent agencies and includes agencies which are private, public, or a combination of both. 




(Laws of Fla., Ch. 86-399, § 2; Laws of Fla., Ch. 92-341, § 1; Laws of Fla., Ch. 2003-369, § 1; Ord. 2017-563-E , § 11) 




Section 5.11. - Independent audit. 



The council shall provide for an annual independent audit, certified by an unqualified opinion, of the accounts and financial transactions of the consolidated government. The audit shall be made by an accountant or an accounting firm selected by the council. No such accountant or firm, or member thereof, shall have any personal interest, direct or indirect, in the fiscal affairs of the consolidated government. The independent audit shall be made by a certified public accountant or public accountant, as defined under the laws of Florida governing the practice of public accountancy in Florida, maintaining a regular full-time professional office in the State of Florida. 




The final report of the independent audit shall be completed as soon as practicable after the close of the fiscal year and in no event later than 6 months after the close of the fiscal year. The audit report shall be filed with the secretary of the council and shall be available to the public. 




In addition to the independent annual audit, the council may at any time order a limited examination or special audit of any office, department, board, or agency of the consolidated government by an independent accountant having the qualifications described above. 




(Laws of Fla., Ch. 92-341, § 1; Ord. 94-1145-643, § 1) 




Section 5.12. - Secretary and other council employees. 



The council shall select a secretary who shall keep the records of the council and perform such other duties as may be required of him by the council and this charter. The council may select and employ such employees as are necessary to assist the secretary and the auditor in their duties subject to the civil service provisions of this charter and the rules and regulations enacted pursuant thereto. 




(Laws of Fla., Ch. 92-341, § 1) 




Section 5.13. - Reserved. 



Editor's note— Section 5.13 was renumbered as section 5.09 by § 1 of Ord. 84-1307-754. 




Section 5.14. - Repealed. 



Editor's note— Section 5 of Ch. 78-536, Laws of Fla., repealed former § 5.14, pertaining to audits of the Second, Third, Fourth and Fifth Urban Services Districts or their boards or officers, which was derived from Laws of Fla., Ch. 67-1320, as amended by Laws of Fla., Chs. 67-1535 and 73-504. 







ARTICLE_21.___JEA.DOC


ARTICLE 21. - JEA 



Section 21.01. - JEA created and continued. 



There is hereby created and established a body politic and corporate to be known as JEA, which is authorized to own, manage and operate a utilities system within and without the City of Jacksonville. JEA is created for the express purpose of acquiring, constructing, operating, financing and otherwise having plenary authority with respect to electric, water, sewer, natural gas and such other utility systems as may be under its control now or in the future. Such utilities may be owned, operated or managed by JEA separately or in such combined or consolidated manner as JEA may determine and JEA may use such name or names in the conduct of its business in connection therewith as it may determine. It is the specific purpose of this article 21 to repose in JEA all powers with respect to electric, water, sewer, natural gas and such other utilities which are now, in the future could be, or could have been but for this article, exercised by the City of Jacksonville. JEA created and established by this article is the same Jacksonville Electric Authority previously created and established by chapter 67-1569, Laws of Florida, as amended, (including as added to Chapter 67-1320, Laws of Florida by Chapter 78-538, Laws of Florida and, as amended and readopted by Chapters 80-515, and 92-341, Laws of Florida) and, except as otherwise provided or authorized by this article, JEA shall continue to function under this article the same as it previously functioned under chapter 67-1569, Laws of Florida, as amended (including as added to Chapter 67-1320, Laws of Florida by Chapter 78-538, Laws of Florida and, as amended and readopted by Chapters 80-515 and 92-341, Laws of Florida). 




(Laws of Fla., Ch. 78-538, § 1; Laws of Fla., Ch. 80-515, § 1; Ord. 84-1307-754, § 25; Laws of Fla., Ch. 92-341, § 1; Ord. 93-82-1385, § 1; Ord. 97-12-E, § 2; Ord. 98-253-E, § 1) 




Section 21.02. - Definitions. 



In the interpretation of this article, unless the context otherwise requires: 




(a)  The term "utilities systems" means the electric utility system and the water and sewer utility system now operated by JEA which shall include, except where inconsistent with Chapter 80-513, Laws of Florida, as amended, or where the context otherwise requires, any "system" or "project" authorized pursuant to the provisions of Chapter 80-513, Laws of Florida, as amended and any natural gas utility system to be operated in the future by JEA together with any other additional utility systems as may be hereafter designated as a part of the utilities systems operated by JEA as provided in section 21.04(v) herein. 




(b)  The term "member" means a member of JEA. 




(c)  The term "managing director" means the managing director of JEA. 




(d)  The term "utility system" shall mean any of the separate utility systems operated by JEA such as its electric utility system, its water utility system, its wastewater utility system or its natural gas utility system. 




(e)  The terms "sewer utility system" and "wastewater utility system" shall each have the same meaning as the other and these terms shall be interpreted as meaning the same. 




(Laws of Fla., Ch. 78-538, § 1; Laws of Fla., Ch. 80-515, § 1; Ord. 84-1307-754, § 25; Laws of Fla., Ch. 92-341, § 1; Ord. 93-82-1385, § 1; Ord. 97-12-E, § 2; Ord. 98-253-E, § 1; Ord. 2015-764-E , § 2) 




Section 21.03. - Composition; compensation; officers; meetings. 



(a)  The governing body of JEA shall consist of 7 members, appointed by the mayor, subject to confirmation by the council, for a term of 4 years or until such member's successor has been appointed and has qualified. Each member of JEA shall have been a resident and elector of the city for at least 6 consecutive months prior to such member's appointment. No member of JEA shall hold any other public office or position. If at any time during a member's tenure on JEA, such member shall cease to possess the qualifications required for membership on JEA, such member shall cease to be a member and a vacancy shall exist on JEA. Any vacancy on JEA, however created, shall be filled for the unexpired term in the same manner as the position was originally filled, and the person filling the vacancy shall have and retain all the qualifications prescribed for membership on JEA. Any member appointed to JEA for 2 consecutive full terms shall not be eligible for the succeeding term. The members may be removed by the mayor at any time with or without cause, but a removal must be approved by a two-thirds vote of the council. 




(b)  The members of JEA shall not be entitled to compensation, pension, or other retirement benefits on account of service on JEA, but members and employees shall be entitled to payment of reasonable expenses as provided by the council. Members of JEA shall be subject to the provisions of s. 286.012, Florida Statutes, relating to voting at meetings of JEA, and to the provisions of ss. 112.311 through 112.3175, inclusive, Florida Statutes, as from time to time amended, relating to financial disclosure and conflicts of interest. 




(c)  JEA shall elect a chairperson, vice-chairperson and secretary and may elect one or more assistant secretaries, each of whom shall serve for one year or until such officer's successor is chosen. JEA may meet at such times and places designated by it but shall hold regular meetings as necessary, and generally once a month. Special meetings may be held upon the call of the chairperson or any 3 members of JEA. A majority of the membership shall constitute a quorum for the purpose of meeting and transacting business. Each member of JEA shall have one vote. JEA may adopt bylaws and make rules and regulations not inconsistent with this article or general law. 




(Laws of Fla., Ch. 75-538, § 1; Laws of Fla., Ch. 80-515, § 1; Ord. 83-693-582, § 1; Ord. 84-1307-754, § 25; Laws of Fla., Ch. 92-341, § 1; Ord. 93-82-1385, § 1; Ord. 98-253-E, § 1; Ord. 2016-764-E , § 2) 




Section 21.04. - Powers. 



JEA shall have the following powers, in addition to powers otherwise conferred: 




(a)  To construct, own, acquire, establish, improve, extend, enlarge, reconstruct, reequip, maintain, repair, finance, manage, operate and promote the utilities system. 




(b)  To acquire for the use of the utilities system by grant, purchase, gift, devise, condemnation by eminent domain proceedings, exchange, lease or in any other manner, all property, real or personal, or any estate or interest therein, including without limitation, property used: 




(1)  In connection with the generation, transmission and distribution of electric power and energy, 




(2)  In connection with the collection, storage, treatment, processing, disposal, transmission and distribution of water and wastewater including, but not limited to, raw water, potable water, non-potable water, chilled water and reused water; however, JEA shall have no power or authority for the function of stormwater runoff and drainage management. 




(3)  In connection with the production, procurement, extraction, manufacture, transmission, transportation, distribution, and storage of natural gas. 




(4)  In connection with the production of steam, the mining, extraction, development, production, manufacture, procurement, transportation, handling, storage, processing or reprocessing of fuel of any kind, to likewise acquire any facility or rights with respect to the supply of water, any rights with respect to minerals, including but not limited to coal, petroleum coke, natural gas and oil and bio-mass facilities for the processing of by-products derived from the operation of the utilities system, solid waste disposal and environmental protection facilities, communication and computer facilities, and any other property, equipment, facilities or property rights whatsoever determined by JEA to be necessary or convenient in connection with the operation, promotion, financing, construction, management, improvement, extension, enlargement, reconstruction, re-equipment, maintenance, repair, decommissioning or disposal of the utilities system or any part thereof, and to sell, lease or otherwise transfer, with or without consideration, any such property when in JEA's discretion it is no longer needed or useful, or such sale, lease or transfer otherwise is in the best interest of JEA, all upon such terms and conditions as JEA shall by resolution fix and determine. 




The right of eminent domain conferred herein shall be exercised by JEA in the manner provided by law. If JEA leases any real property to another agency, firm, corporation, or individual, it shall cause said lease or leases to be recorded with the clerk of the circuit court as a matter of public record. JEA shall not sell real property for less than the appraised value as recorded by the property appraiser for Duval County, unless approved by the council. If there is no recorded appraised value, then JEA shall request the property appraiser for Duval County to provide an appraisal prior to the sale of the real property. 




(c)  To furnish electricity, water, sanitary sewer service, natural gas and other utility services as authorized herein to any person or entity, public or private, within or without the city and for said purposes shall have the right to construct and maintain electric lines, pipelines, water and sewer mains, natural gas lines and related facilities in and along all public highways and streets within or without the city. 




(d)  To sell power and energy, water, sanitary sewer service, natural gas and other utility services as authorized herein at wholesale and retail and/or to provide transmission or other services of any kind to any person or entity, public or private, within or without the State of Florida, directly by JEA, indirectly through other entities and jointly through associations with other utilities or entities engaged in these activities. 




(e)  To enter into contracts with any person or entity, public or private, deemed necessary or desirable by JEA in connection with carrying out its powers and duties. 




(f)  To fix, pledge to establish or establish, levy, regulate, impose and collect rates, assessments, fees and charges for the use or benefit of the utilities system and to alter and amend same from time to time, which rates, assessments, fees and charges shall result in JEA receiving or possessing an amount which, together with accumulated balances from prior years available therefore is not less than is required to operate and maintain a self-liquidating or self-sustaining utilities system. When establishing or altering rates, assessments, fees or charges for retail service, JEA shall first give notice of and hold a public hearing in the City of Jacksonville. The notice shall be published not less than one (1) week in advance in at least one (1) newspaper of general circulation in the city. Said notice shall be at least one-fourth page in size, inviting the public to be present and heard. JEA shall have the power to impose sanctions to enforce compliance with any rule or regulation which JEA may adopt in the management and operation of, or the sale or use of any utility service provided by JEA from the utilities system including, without limitation, electricity, water, sewer and natural gas services. The city and other public bodies shall be required to pay for any utility services provided by JEA upon the same basis as other users. 




(g)  To sue and be sued, implead and be impleaded, complain and defend in all courts, to adopt and use a corporate seal, to apply for, hold and own patents and copyrights, to sell or license patents, copyrights, patented or copyrighted materials to other public or private entities. Prices or fees for such sales or licensing may be based upon market considerations. JEA may designate how proceeds from such sales or licensing shall be used. Prices or fees for the sale of copyrighted data processing software, as defined in section 119.083, Florida Statutes, shall be established pursuant to section 119.083, Florida Statutes. 




(h)  To make or cause to be made such surveys, investigations, studies, borings, maps, drawings and estimates of cost and revenues as it may deem necessary, and to prepare and adopt a comprehensive plan or plans for the location, relocation, construction, improvement, revision and development of the utilities system. 




(i)  (1)  To issue revenue bonds or revenue certificates of JEA for the purpose of financing or refinancing the utilities system, including without limitation the financing of any one or more enlargements, expansions, developments, replacements, acquisitions or modernization of the utilities system, any expenses of the utilities system, any reserves deemed necessary or desirable by JEA and any other purpose not otherwise prohibited by law, and retiring any bond, note or revenue certificate issued under this article, or any bond, note or revenue certificate issued by or on behalf of the city to finance the water and sewer utilities previously owned or operated by the city, and for any combination of one or more such purposes in any single issue of revenue bonds or revenue certificates. At the discretion of JEA, such bonds or revenue certificates may be issued for any one or more of the several utility systems of JEA (or any combination thereof). 




(2)  The bonds or revenue certificates of each issue shall be authorized by resolution of JEA, which resolution shall contain such provisions relating to the protection and security of the holders of the bonds or revenue certificates, including their rights and remedies, and the rights, powers, privileges, duties and obligations of JEA with respect to the same. Such resolution may also contain provisions providing for the pledge of all or any part of the revenues of the utilities system, to which may, at JEA's discretion, be limited to the revenues of one or more of the several utility systems, to secure the payment of the bonds or revenue certificates of any issue and may provide for the pledge of other funds and accounts of JEA. Such resolution also shall determine the timing and manner of sale, which may be public or private; maturities; rate or rates of interest, which may be fixed or may vary at such time or times as provided or in accordance with a specified formula or method of determination (subject to any legal limitations on interest, as established by s. 215.84, Florida Statutes, or according to said section as it may from time to time be amended); and other terms and conditions of the bonds or revenue certificates, provided that JEA may delegate to the chairperson, managing director or other officer or employee of JEA designated by JEA the power to determine any such terms or conditions. However, the amounts and maturities of such bonds or revenue certificates and the interest rate or rates of such bonds or revenue certificates shall be within the limits prescribed by JEA and its resolution delegating to the chairperson, managing director or such other officer or employee of JEA the power to authorize the issuance and sale of such bonds or revenue certificates, and, in the case of the total aggregate amount of bonds or revenue certificates issued by JEA, within the limits prescribed by ordinance of the council. In case any officer whose signature or facsimile of whose signature shall appear on any bonds or revenue certificates shall cease to be such officer before the delivery of such bonds or revenue certificates, such signature or such facsimile shall nevertheless be valid and sufficient for all purposes the same as if such officer had remained in office until such delivery. All bonds and revenue certificates issued under the provisions of this article shall have and are hereby declared to have all the qualities and incidents of negotiable instruments under the negotiable instruments law of the state. The issuance of such bonds and revenue certificates shall not be subject to any limitations or conditions contained in any other law. 




(3)  Bonds or revenue certificates and refunding bonds or refunding revenue certificates issued pursuant to this article if sold by bid shall be sold to the bidder whose bid produces the lowest true interest cost to JEA. JEA may restrict the bidders in any sale by pre-qualification or otherwise and may reserve the right to reject any or all bids. Prior to any sale by bid of bonds or revenue certificates JEA shall cause notice to be given in such manner and at such time as JEA shall determine. Said notice shall specify such matters relating to the bonds or revenue certificates offered for sale as JEA shall determine and shall state the manner in which bids shall be given. JEA may reserve the right to waive any informalities or irregularities if JEA determines that such actions are in its best interest. In no event shall said bonds or revenue certificates be sold at a net interest cost to JEA in excess of the legal limit, as established by s. 215.84, Florida Statutes, or according to said section as it may from time to time be amended. 




(4)  In no event shall general obligation bonds be issued hereunder. 




(5)  Bonds or revenue certificates may be issued by resolution of JEA, subject only to the approval by ordinance of the council of the aggregate principal amount of such bonds or revenue certificates. 




(j)  To borrow money and to issue notes for any purpose or purposes for which bonds or revenue certificates may be issued under the provisions of this article, in accordance with the provisions of this article relating to the issuance of bonds or revenue certificates, and to refund the same and to issue notes in anticipation of the receipt of the proceeds of the sale of any such bonds or revenue certificates. 




(k)  To borrow money from the city, for any period not to exceed one year, to provide JEA with working capital to meet routine or emergency cash requirements and to maintain adequate inventories, at such interest rates and upon such conditions concerning the method of borrowing, the time and manner of payment and the maximum amount that may be on loan at any time, as are determined by ordinance of the council; to lend money from one of its utilities operations to another of its utilities operations for such period, at such interest rates and upon such other conditions concerning the method of borrowing, the time and manner of payment and the maximum amount that may be on loan at any time, all as determined by JEA; and to borrow money from lending institutions, including, without limitation, borrowing as part of a commercial paper or other short-term note financing program which may include provision for payment upon demand by the purchaser or purchasers, as authorized by resolution of JEA. When authorized by resolution of JEA, such notes, including renewals thereof, may be sold or placed by officers of JEA at public or private sale and delivered by such officers to the purchaser or purchasers thereof within the limitations and restrictions contained in such resolution. Such loans between utility systems and such borrowings from lending institutions, or between one or more of the utility systems, including borrowing as part of a commercial paper or other short-term note financing program, will not require the approval of the council. 




(l)  To enter into contracts determined by JEA to be necessary or desirable for the prudent management of JEA's funds, debt or fuels, and any and all other commodities used for the several utility systems including, without limitation, interest rate swaps, option contracts, futures contracts, contracts for the future delivery or price management of power, energy, natural gas or other related commodities, hedging contracts, other risk management techniques, securities lending agreements and forward purchase contracts. 




(m)  To invest money of JEA not required for immediate use, including proceeds from the sale of any bonds, revenue certificates or notes, in such obligations, securities, and other investments as JEA shall deem prudent, subject to any agreement with bondholders, revenue certificate holders or note holders. 




(n)  To enter into joint project agreements as provided by part II of chapter 361, Florida Statutes, for the purpose of implementing a project, as such term is defined in Part II of Chapter 361, Florida Statutes. A copy of all such joint project agreements shall be filed with the council and the mayor at least thirty days prior to the effective date of the agreement. Anything in this provision to the contrary notwithstanding, (i) any joint project agreement that involves a transfer of any function or operation that comprises more than ten percent of the total of the utilities system by sale, lease or otherwise to any other utility, public or private, or (ii) any joint project agreement that involves the issuance of debt not previously authorized by s. 21.04(i)(2), shall require prior approval of the council. 




(o)  To enter into agreements with one or more other electric utilities, public or private, and related contracts with respect to joint electric power projects as provided in section 2 of chapter 80-513, Laws of Florida, as amended. The provisions of said chapter 80-513 shall govern and control JEA in all respects in the carrying out of a joint electric power project authorized thereunder notwithstanding any provision of the charter or of the Ordinance Code of the City of Jacksonville which may be in conflict therewith. 




(p)  To transfer, sell, finance, lease or otherwise provide services or products, or by-products, developed or used by JEA incident to the exercise of the powers conferred by this article, including but not limited to, energy performance contracting, water, sewer and natural gas (and any other utility service hereafter provided by JEA) contracting, power marketing services, the testing and maintenance of customer-owned facilities such as transformers, capacitors, lighting, HVAC systems, water cooling and heating systems, energy management systems, etc.; the temporary leasing of JEA facilities such as oil storage tanks; the supply of steam or other thermal energy; the provision of specially conditioned power on the premises of customers and the provision of services or products to build, transfer, lease, finance, operate or sell cogeneration facilities, small power production facilities, specially conditioned power, energy conservation, energy efficiency and dispersed generation to other electric utilities both within and without the state or to any wholesale or retail customers of JEA, upon such terms and conditions as JEA shall by resolution fix and determine; and to transfer, sell, finance, lease or otherwise provide services, products or by-products developed or used by JEA incident to the exercise of the powers conferred by this article, in the delivery of water, wastewater and natural gas services, including but not limited to the financing, testing, maintenance and operation of customer owned facilities used in water, wastewater and natural gas functions; provided, however, that JEA will not enter into any activity pursuant to this section in addition to those activities listed herein without first providing written notice of such activities to the council auditor no less than 30 days before the commencement of such activity. Nothing in this article shall authorize or be construed to authorize JEA to transfer any function or operation which comprises more than ten percent of the total of the utilities system by sale, lease or otherwise to any other utility, public or private without approval of the council; provided, however, that no approval by the council shall become effective without subsequent referendum approval of the terms and conditions of the sale. So long as there are outstanding any of the city's "Capital Project Revenue Bonds" as originally authorized pursuant to Ordinance 97-1054-E, the council may approve only such transfer which does not materially adversely affect future receipts of JEA contributions as defined therein. 




(q)  (1)  To collect from customers and ratepayers monthly or one-time voluntary contributions to be deposited into an elderly and/or handicapped or low income customer emergency trust fund administered by JEA. The proceeds of such trust fund may be expended periodically by JEA for the purpose of providing financial assistance to elderly and/or handicapped or otherwise needy low income residents living within the service area of JEA for the payment of their utilities needs. The method of administration of such trust fund, including the collection and distribution thereof, shall be as provided by ordinance of the council. 




(2)  Upon the unanimous approval of the Board, and a two-thirds vote of the City Council, to collect monthly or one-time voluntary contributions from customers and ratepayers, for a charitable, scholastic, or public service community giving program. - Contributions from any such program shall be passed through to an appropriate non-profit entity for administration and distribution and shall not be administered by JEA. The results of such giving program shall be reported annually each July 1st to the Council. 




(3)  Upon approval of the Board, to collect monthly or one-time voluntary contributions from customers, ratepayers or other contributors for other customer assistance programs directly related to services or utilities provided by JEA. The results of such giving program(s) shall be reported annually each July 1st to the Council. Contributions from any such program shall be passed through to an appropriate non-profit entity for administration and distribution and shall not be administered by JEA. 




(r)  To jointly or separately plan, finance, operate, use, share costs of, sponsor, publicize or otherwise participate in projects, systems, programs or measures to promote or implement electric and natural gas energy, electrotechnologies, water, wastewater and natural gas conservation and efficiency, power conditioning and load management, including, but not limited to, energy, water and wastewater conservation, energy efficiency and conditioning or load reducing or load shaping modifications to the maintenance and operating procedures and facilities of a building or facility or in the installation therein; energy, water and wastewater conserving and energy efficiency modifications to windows and doors, pipes, pumps and motors; caulking and weatherstripping; insulation; automatic energy control systems; load management systems; hot water systems; replacements or modifications of lighting fixtures; and energy recovery and recycling systems; and research and development relating thereto within or without the state. 




(s)  To delegate any act authorized pursuant to this article to any officer, employee or agent of JEA as it may deem necessary or desirable for the prudent management of JEA. 




(t)  To do all acts and deeds necessary, convenient or desirable, incidental to the exercise and performance of the powers and duties granted to JEA in this article. 




(u)  Express authority is given JEA to enter into any contracts, leases or other agreements with other governmental bodies (either local, state or federal) for the purpose of carrying out any of the provisions, powers or purposes of this article. JEA is expressly prohibited from appropriating or expending any of its funds for payments, contributions or transfer to any non-profit organization or any other group, association or entity other than those whose primary purpose directly involves the electric, water, wastewater and natural gas utility, (or any other utility which may, in the future, be operated by JEA) industries, or electric energy, water, wastewater and natural gas (or any other utility which may, in the future, be operated by JEA) related matters. 




(v)  If JEA determines that it is necessary or appropriate for it to provide, operate or maintain any other utility system or function other than electric, water wastewater and natural gas, JEA shall by resolution identify such additional utility system or systems or function or functions and indicate its desire to provide such utility service or services or function or functions to the council. The JEA resolution to be provided to council for adoption and approval shall address relative real property tax treatment of JEA providing, operating or maintaining the additional utility system. Upon the adoption and approval of this resolution by JEA and the council, voting as separate entities, JEA, with respect to the specified system or systems, shall be vested with all powers set forth herein or in general law that would, but for the provisions of this article, apply to such specified utility system or systems. 




(w)  To exercise all powers granted to the city with regard to sewage collection and disposal and to water supply pursuant to chapters 170 and 180, Florida Statutes, including the issuance of bonds or notes in anticipation thereof payable from special assessments under said chapter 170, Florida Statutes. 




(x)  To coordinate carefully with the Department of Public Works of the City of Jacksonville and the Jacksonville Transportation Authority the planning and execution of engineering and construction projects involving underground work and streets and highways to seek to minimize the total cost of such projects and to reduce disruption to the citizens of the city to the maximum extent possible. 




(y)  To expend JEA funds up to one and one-half (1.5) percent of the prior year's gross revenues to promote the efficient use of JEA's services through public education including exhibits, conferences, displays, tours and other events customary to the utilities industry and also to publicize, advertise and promote the objects of this article and to promote the objectives of JEA in the manner set forth by resolution of JEA. Accordingly, JEA may expend its funds to make known to the users, potential users and public in general the advantages, facilities, resources, products, attractions and attributes of the services provided by JEA and to further create a favorable climate of opinion concerning the activities and projects authorized and indicated by this article. JEA may also, to the extent permitted by the laws of the State of Florida, expend funds in cooperative efforts to and with other agencies, both public and private, in accomplishing the purposes enumerated and indicated by this article; and in furtherance thereof. JEA may also authorize expenditures for any and all of the purposes herein enumerated, including but not limited to, meals, hospitality and entertainment of persons in the interest of promoting and engendering good will toward the activities and projects herein authorized. Whenever an expenditure of funds for any of the foregoing purposes is made by a member or employee of JEA, JEA may reimburse such member or employee therefor, but only after such expenditures have been duly authorized by JEA or its managing director if so delegated to do so. JEA will provide a list of proposed promotional expenditures each year to the council auditors. 




(z)  To allocate costs between the electric, water, sewer, natural gas and any other utility system operated now or in the future by JEA on a cost accounted basis. 




(aa)  To assist the City of Jacksonville and any of its departments and independent agencies in the development of joint financing programs for the purpose of financing capital improvement programs for the City of Jacksonville and any of its departments and independent agencies. 




(bb)  To enter into such interlocal agreements authorized by, and to become a member of such separate legal entity or entities created pursuant to chapter 163, Florida Statutes, as JEA shall determine by resolution are necessary or desirable to accomplish the purposes enumerated and indicated by this article; and, to the extent permitted by the laws of the State of Florida, to enter into such joint ventures, partnerships, joint ownership arrangements, or other similar arrangements with other persons or entities, public or private, as JEA shall determine by resolution are necessary or desirable to accomplish the purposes enumerated and indicated by this article. 




(cc)  To allocate and allot the sums appropriated by the council in JEA's annual budget for more specific purposes and to transfer from time to time during the fiscal year, without further council approval, appropriated funds including capital outlay funds from one of the purposes for which funds are appropriated to another of such purposes, if, in the discretion of JEA, such transfer is necessary to carry out all of the purposes for which funds were appropriated, subject to applicable law; provided however, nothing in this section shall authorize JEA to transfer appropriated funds from its operating budget to its capital outlay budget or vice versa, without prior approval of the council. This includes the financing of power conditioning and energy conservation equipment for both residential and nonresidential customers providing that the receivables at any point in time will not exceed ten (10) percent of the prior year's utilities system's revenues. A written summary of all budget transfers shall be provided to the council auditor at the end of each quarter. 




(dd)  To the extent permitted by the laws of the State of Florida, to have ownership and membership in separate organization entities, including but not limited to corporations, to conduct utility related activities and functions. A copy of all such ownership agreements shall be filed with the council and the mayor at least thirty (30) days prior to the effective date of the agreement. 




(ee)  (1)  To shut off and discontinue the supplying of services of one utility system, to any and all users of the utilities system, for the nonpayment, when due, of the rates, assessments, fees or charges, for facilities or services of that particular utility system, or for facilities or services of any other utility system. 




(2)  To deny any application for services of one utility system, to any and all users or potential users of the utilities system for the nonpayment, when due, of rates, assessments, fees or charges for facilities or services of that particular utility system, or for facilities or services of any other utility system. 




(Laws of Fla., Ch. 78-538, § 1; Laws of Fla., Ch. 80-515, § 1; Laws of Fla., Ch. 82-312, § 15; Ord. 84-1307-754, § 25; Ord. 86-164-454, § 1; Ord. 86-1458-879, § 1; Laws of Fla., Ch. 92-341, § 1; Ord. 93-82-1385, § 1; Ord. 94-1268-757, § 1; Ord. 97-12-E, § 2; Ord. 98-253-E, § 1; Ord. 2005-1032, § 1; Ord. 2015-764-E , § 2; Ord. 2018-142-E , § 1) 




Section 21.05. - Construction. 



The powers of JEA shall be construed liberally in favor of JEA. No listing of powers included in this article is intended to be exclusive or restrictive and the specific mention of, or failure to mention, particular powers in this article shall not be construed as limiting in any way the general powers of JEA as stated in Section 21.04. It is the intent of this article to grant to JEA full power and right to exercise all authority necessary for the effective operation and conduct of JEA. It is further intended that JEA should have all implied powers necessary or incidental to carrying out the expressed powers and the expressed purposes for which JEA is created. The fact that this article specifically states that JEA possesses a certain power does not mean that JEA must exercise such power unless this article specifically so requires. JEA's power to levy special assessments shall not be deemed to be the power to levy taxes. 




(Ord. 93-82-1385, § 1; Ord. 97-12-E, § 2; Ord. 98-253-E, § 1) 




Section 21.06. - Bonds and revenue certificates eligible for legal investments. 



Notwithstanding any provisions of any other law or laws to the contrary, all revenue bonds and revenue certificates including refunding bonds and refunding revenue certificates, issued pursuant to this article shall constitute legal investments for savings banks, trust companies, executors, administrators, trustees, guardians, and other fiduciaries, and for any board, body, agency or instrumentality of the State of Florida, or of any county, municipality, or other political subdivision of the State of Florida; and shall be eligible as security for deposits of state, county, municipal and other public funds. 




(Laws of Fla., Ch. 78-538, § 1; Laws of Fla., Ch. 80-515, § 1; Ord. 84-1307-754, § 25; Ord. 93-82-1385, § 1) 




Editor's note— Former § 21.06, relative to transfer of property by the city, was deleted by § 1 of Ord. 93-82-1385, and former § 21.05 was subsequently renumbered as s. 21.06. The provisions of former § 21.06 derived from Laws of Fla., Ch. 78-538, § 1; Laws of Fla., Ch. 80-515, § 1; Ord. 84-1307-754, § 25 and Laws of Fla., Ch. 92-341, § 1. 




Section 21.07. - Fiscal and budgetary functions. 



JEA shall have fiscal and budgetary functions, subject to the limitations herein expressed: 




(a)  The fiscal year of JEA shall commence on October 1 of each year and end on the following September 30. 




(b)  JEA shall prepare and submit its budget for the ensuing year to the city on or before July 1 of each year, setting forth its estimated gross revenues and other available funds, and estimated requirements for operations and maintenance expenses, capital outlay, debt service, and depreciation and reserve account. The council and the mayor shall approve or disapprove such budget in the manner provided in article 14 for budgets of independent agencies. 




(c)  As consideration for the unique relationship between the City of Jacksonville and JEA, as a tax-exempt entity within the consolidated government, and in recognition of the shared attributes with the consolidated City of Jacksonville in connection with its electric, water, and sewer distribution systems, there shall be assessed upon JEA in each fiscal year, for the uses and purposes of the city, from the revenues of the electric system and the water and sewer system operated by JEA available after the payment of all costs and expenses incurred by JEA in connection with the operation of such electric system and water and sewer system (including, without limitation, all costs of operation and maintenance, debt service on all obligations issued by JEA in connection with such electric system and water and sewer system and required reserves therefore and the annual deposit to the depreciation and reserve account required pursuant to section 21.07(g)), an amount as provided herein. Effective October 1, 2016, consistent with the provisions of this section 21.07(c), JEA shall pay the city combined assessment for the electric system and the water and sewer system. The combined assessment for the electric system and the water and sewer system shall equal, but not exceed the greater of (A) the sum of (i) the amount calculated by multiplying 7.468 mills by the gross kilowatt-hours delivered by JEA to retail users of electricity in JEA's service area and to wholesale customers under firm contracts having an original term of more than one year (other than sales of energy to Florida Power and Light Company from JEA's St. Johns River Power Park System, exception ending December 31, 2017) during the twelve-month period ending on April 30 of the fiscal year immediately preceding the fiscal year for which such assessment is applicable plus (ii) the amount calculated by multiplying 389.20 mills by the number of K-Gals (1=1000 gallons) potable water and sewer service, excluding reclaimed water service, provided to consumers during the twelve-month period ending on April 30 of the fiscal year immediately preceding the fiscal year for which such assessment is applicable, or (B) a minimum calculated amount which increases by 1% per year from fiscal year 2016-2017 through fiscal year 2022-2023 using the fiscal year 2015-16 combined assessment of $114,187,538 as the base year. The amounts applicable to clause (B) above are: for fiscal year 2016-2017 - $115,329,413; for fiscal year 2017-2018 - $116,482,708; for fiscal year 2018-2019 - $117,647,535; for fiscal year 2019-2020 - $118,824,010; for fiscal year 2020-2021 - $120,012,250; for fiscal year 2021-2022 - $121,212,373; and for fiscal year 2022-2023 - $122,424,496. 




(d)  The assessment calculations for the electric system and the water and sewer system shall be in effect until September 30, 2023. The council may reconsider the assessment calculations after October 1, 2022 and changes, if any, shall become effective October 1, 2023. The council may change the assessment calculations by ordinance within the provisions of this section 21.07. Should the council not reconsider the assessment calculations, the assessments shall be calculated using the existing formulas specified in Section 21.07(c), including a minimum calculated amount in clause (B) therein, which increases by one percent per year for each fiscal year computed as provided in Section 21.07(c). In addition to the annual assessment as calculated in Section 21.07(c), JEA pursuant to the terms of an Interagency Agreement (as amended) with the City, agreed to provide total nitrogen water quality credit to the City to assist the City in meeting its Basin Management Action Plan load reduction goal (BMAP Credit). If JEA cannot provide the BMAP Credit pursuant to the terms of the Interagency Agreement dated March 22, 2016 (as amended), council and JEA shall work cooperatively to address the BMAP Credit shortfall or council may reconsider the assessment calculations. 




(e)  The council shall have the power to appropriate annually a portion of the available revenues of each utility system (other than the electric, water and sewer systems) operated by JEA for the uses and purposes of the city. This appropriation shall be based on a formula to be agreed upon by JEA and the council. Any covenants or pledges to lenders associated with such proposed additional utility system which impair council's ability to appropriate revenues from that additional utility system, other than a pledge of gross revenues to bondholders, shall be included in the JEA resolution required in s. 21.04(v) or any future resolution allowing for financing of activities associated with that additional utility system. 




(f)  JEA shall pay over to the city (i) the amounts assessed upon JEA pursuant to section 21.07(c) and (ii) such portions of the funds actually appropriated by the council pursuant to section 21.07(e) at such time as the council may request, but not in advance of collection. Although the calculation for (i) the amounts assessed upon JEA pursuant to section 21.07(c) and (ii) the annual transfer of available revenue from JEA to the city pursuant to section 21.07(e) is based upon formulas that are applied specifically to the respective utility systems operated by JEA, JEA, in its sole discretion, may utilize any of its revenues regardless of source to satisfy its total annual obligation to the city mandated by said sections 21.07(c)and (e). 




(g)  JEA shall be required to set aside each year in a depreciation and reserve account established for each utility system it operates, an amount equal to not less than 10 percent of its annual net revenues for the previous year attributable to each such system. For such purpose, "annual net revenue" shall mean annual gross revenues derived by JEA from the operation of such system reduced by expenses for operation and maintenance allocable to such system and debt service allocable to such system. Funds set aside in each such depreciation and reserve account shall be used exclusively for enlargements, extensions, improvements and replacements of capital assets of the utility system for which such account was established or to pay or provide for the payment of JEA's bonds, notes or revenue certificates relating specifically to such system; provided, however, that if JEA by resolution determines that it is in the best interests of JEA to use all or any portion of the funds set aside in the depreciation and reserve account established with respect to a particular utility system for the purposes of another utility system, then such funds may be so applied. 




(h)  JEA shall not be required to utilize the personnel, motorpool, purchasing, communication or information systems services of the city. By mutual agreement of JEA and the city such services may be provided from one party to the other but only on a cost-accounted basis. JEA shall be required to use the legal services of the city on a cost-accounted basis except in those cases when the chief legal officer of the city determines that the city legal staff cannot or should not provide legal services in the required legal area. JEA shall appropriate the funds necessary to meet the obligations for outside legal services as determined by the chief legal officer of the city. Such chief legal officer shall consult with JEA before he or she selects outside counsel. 




(i)  Unless otherwise determined by JEA, all revenues and service charges receivable by JEA as payment for the sale of utilities services shall be collected and received by the tax collector. The tax collector shall deposit to the account of or otherwise turn over to JEA such funds at such times and in such manner as JEA may from time to time designate by resolution. JEA may provide for the collection of such revenues and service charges directly by JEA, provided that the council auditor shall be notified in writing of any proposed change from the current collection process utilizing the Tax Collector and that such change shall not take place until the next fiscal year after such notice is given. 




(j)  JEA shall employ and fix the compensation of the managing director, who shall manage the affairs of the utilities system under the supervision of JEA. The entire working time of such managing director shall be devoted to the performance of the duties of such office and the managing director shall have no outside employment or business. The managing director shall be a graduate of an accredited college or university, or have at least ten years' managerial experience in a consumer-oriented industry or comparable enterprise. JEA may appoint and fix the compensation of 48 staff assistants to the managing director, to serve at the pleasure of JEA. JEA shall employ and fix the compensation of the department heads, deputy directors of departments, division chiefs and assistant division chiefs of the utilities system. JEA may adopt position titles different from those recited herein, consistent with utility industry practice. The managing director, department heads, deputy directors of departments, staff assistants, division chiefs and assistant division chiefs shall not be included within the civil service system of the city. JEA may employ such certified public accountants, consultants and other employees for special purposes, not within the civil service system, as it may require, and fix and pay their compensation. Whenever used in this s. 21.07(i), "compensation" shall mean both salary and benefits, exclusive of city pension benefits. All personnel appointed by JEA pursuant to this s. 21.07(i) shall participate in the City of Jacksonville pension plan in the same manner as other employees of JEA who participate in such plan. However JEA shall have the option to establish an employee deferred compensation program separate from the city's employee deferred compensation program. 




(k)  JEA is authorized to pay over to other local governmental units outside the city annually a portion of available revenues derived from operations in such local governmental units' territories, for the uses and purposes of such local governmental units, an amount not to exceed that which would be calculated using the procedures in Sections 21.07(c)and (e), but only to the extent that JEA is able to, and does, include in the rates imposed only upon the customers in such local governmental units' territories the total amounts in respect of such payments. 




(l)  In addition to all other sums paid by JEA to the City of Jacksonville, JEA shall pay to the City of Jacksonville a franchise fee in an amount equal to three percent (3%) of the revenues of the electric system and the water and sewer system as set forth in Section 21.07(c) herein. The franchise fee will commence for revenues derived effective April 1, 2008 and shall be paid monthly with the first payment payable on June 1, 2008. The franchise fee shall be limited to (1) revenues derived within Duval County not including Urban Service Districts 2-5, and (2) per customer, total water and sewer rate revenues, and (3) up to a per customer maximum of $2,400,000 per fiscal year of electric rate revenues. The franchise fee shall be calculated each month by multiplying three percent (3%) by the sum of JEA's base rate electric revenues, fuel rate revenues, water rate revenues and sewer rate revenues for that month excluding unbilled revenues and uncollectible accounts. The franchise fee shall be calculated on revenues derived from the sale of gross kilowatt-hours and number of cubic feet of potable water and cubic feet of sewer service as set forth in Section 21.07(c). Notwithstanding the foregoing, no franchise fee shall be paid on franchise fees, state utility taxes, fuel related interchange sales, sales for resale, City of Jacksonville accounts, JEA accounts, investment income and other revenues. JEA shall be authorized to pass-through the amount of the franchise fees set forth herein and associated charges resulting from the stated three percent (3%) franchise fee calculation on rate revenues notwithstanding the $2,400,000 limit set forth herein to the customers of JEA, in accordance with the customers' proportionate share of rate revenues as calculated above. This franchise fee is in consideration of the administrative costs incurred by the City to coordinate functions and services with JEA, for the exclusive right to serve electric, water and sewer customers, for use by JEA of the public rights-of-way used by it in connection with its electric distribution system and its water and sewer distribution and collection system, and in further consideration of the unique relationship of JEA and the City, in which JEA is a wholly owned public utility, and such other good and valuable consideration that has been agreed to between JEA and the City of Jacksonville. The gross franchise fee and the amount of the pass-through set forth herein may be increased by ordinance, initiated by the Mayor and approved by two-thirds supermajority of the City Council, but the franchise fee shall not exceed six percent (6%) of the gross utility revenues as calculated above. The JEA and the City shall enter into a Franchise Fee Agreement for the administration of the Franchise Fee. 




(Laws of Fla., Ch. 78-538, § 1; Laws of Fla., Ch. 80-515, § 1; Ord. 81-921-490, § 1; Ord. 84-1307-754, § 25; Ord. 89-1001-632, § 1; Laws of Fla., Ch. 92-341, § 1; Ord. 93-82-1385, § 1; Ord. 97-12-E, § 2; Ord. 98-253-E, § 1; Ord. 2003-1320-E, § 1; Ord. 2007-838-E, § 1; Ord. 2007-1132-E, § 1; Ord. 2015-764-E , § 2; Ord. 2018-747-E , § 2) 




Section 21.08. - Employees. 



All employees of the utilities system shall be employees of JEA and shall be subject to articles 16 and 17 unless otherwise provided by the council, which shall be and continue to be the legislative body as provided in section 447.203(10), Florida Statutes. JEA shall be fully responsible for the administration and operation of all utility services as set out in this article and in order to meet its administrative and operational responsibilities, JEA shall have full and independent authority to hire, transfer, promote, discipline, terminate and evaluate employees engaged to provide any and all of the utilities services for which it is responsible and accordingly, consistent with the provisions of article 17, JEA may establish employment policies relating to hiring, promotion, discipline and termination, and other terms and conditions of employment, and enter into negotiations with employee organizations with respect to wages, hours and terms and conditions of employment and take such other employment related action as needed to assure effective and efficient administration and operation of the utilities system. In order to effectively implement the foregoing, JEA shall perform all functions with regard to its own employees that are performed by the City department or division which oversees city employees in regard to personnel matters. JEA, at its expense, shall provide accidental death benefits for all employees engaged in hazardous duty as determined by JEA, in the amount of $50,000 payable to the beneficiary named by the employee, or as otherwise provided, in the event said employee dies as a result of an accident occurring to any employee in the course of his/her employment. Nothing contained in this section 21.08 shall be construed to supersede or repeal any provision of section 12 of Chapter 80-513, Laws of Florida, as amended. 




(Laws of Fla., Ch. 78-538, § 1; Laws of Fla., Ch. 80-515, § 1; Ord. 84-1307-754, § 25; Ord. 87-203-345, § 1; Laws of Fla., Ch. 92-341, § 1; Ord. 97-12-E, § 2; Ord. 98-253-E, § 1; Ord. 2011-732-E; Ord. 2015-764-E , § 3) 




Editor's note— Ordinance 2007-839-E, § 18, authorized updated department/division names pursuant to reorganization. 




Section 21.09. - Awards of contracts. 



(a)  JEA shall not be subject to the provisions of Chapter 126, Ordinance Code of the City of Jacksonville, as the same may be amended from time to time, however, JEA in entering into any contracts relating to the construction, reconstruction, repair, operation or maintenance of the utilities system or the purchase of supplies, equipment, machinery and materials for the utilities system or the contracting or otherwise purchasing for any advisory, professional or any other services may establish such rules, regulations or procedures as it may deem desirable or necessary in connection therewith. In the absence of such specific authority, rules, regulations or procedures, JEA shall follow the provisions of Chapter 126 of the Ordinance Code of the City of Jacksonville, as the same may be amended from time to time. JEA shall have the right to reject any and all bids, in whole or in part, in the best interests of JEA. Nothing in this chapter shall be construed to limit the power of JEA to construct, repair, or improve the utilities system, or any part thereof, or any addition, betterment or extension thereto, directly by the officers, agents, and employees of JEA, or otherwise by contract. JEA is authorized to implement and to take all actions necessary to administer a purchasing and procurement program directed to Minority Business Enterprises including, but not limited to, prime contractors, subcontractors, consultants, subconsultants, and suppliers. Any such Minority Business Enterprise program shall be implemented by JEA to remedy discrimination or the present effects of past discrimination, if any, suffered by Minority Business Enterprises in the business community in the area served by JEA. For purposes of this chapter, the term "Minority Business Enterprise" shall be defined by JEA and shall include, at a minimum, those business entities that are legitimately owned, operated and controlled by persons who have been shown to have been discriminated against or who suffer from the present effects of past discriminations, if any, in the business community in the area served by JEA. Such program shall be used to redress and remedy discrimination or the present effects of past discrimination, if any, as may be determined by JEA, and which are shown to have been suffered by Minority Business Enterprises, in the business community in the area served by JEA. 




(b)  No member of JEA or officer or employee thereof shall either directly or indirectly be a party to, or be in any manner interested in, any contract or agreement with JEA for any matter, cause or thing whatsoever in which such member shall have a financial interest or by reason whereof any liability or indebtedness shall in any way be created against JEA. If any contract or agreement shall be made in violation of the provisions of this section the same shall be null and void and no action shall be maintained thereon against JEA. 




(Laws of Fla., Ch. 78-538, § 1; Laws of Fla., Ch. 80-515, § 1; Ord. 80-113-169, § 1; Ord. 81-921-490, § 2; Ord. 84-1307-754, § 25; Ord. 84-229-307, § 1; Ord. 86-1475-875, § 1; Ord. 88-989-705, § 1; Ord. 91-678-447, § 1; Laws of Fla., Ch. 92-341, § 1; Ord. 93-82-1385, § 1; Ord. 97-12-E, § 2; Ord. 98-253-E, § 1) 




Section 21.10. - Execution of instruments; examination of claims; funding through revenue bonds or revenue certificates. 



All instruments in writing necessary to be signed by JEA shall be executed by the chairperson and secretary or assistant secretary, or by such officer, agent or employee of JEA as it may by resolution designate. JEA shall provide for the examination of all payrolls, bills, and other claims and demands against JEA to determine before the same are paid that they are duly authorized, in proper form, correctly computed, legally due and payable, and that JEA has funds on hand to make payment. Funds on hand to make payment shall be deemed to have been provided when revenue bonds or revenue certificates of JEA (or notes issued in anticipation thereof) to finance the acquisition and construction of plants and facilities for the production and/or transmission of electricity, the production and transmission of water, the transmission and treatment of wastewater and the transmission of natural gas, costing in excess of $10,000,000.00 have been duly authorized as provided in this article whereupon JEA may enter into instruments in writing for the acquisition and construction of such plants and facilities and may sell such revenue bonds or revenue certificates (or notes issued in anticipation thereof) in the manner provided in this article in installments to provide funds as obligations of JEA under such instruments in writing become due. 




(Laws of Fla., Ch. 78-538, § 1; Laws of Fla., Ch. 80-515, § 1; Ord. 84-1307-754, § 25; Laws of Fla., Ch. 92-341, § 1; Ord. 93-82-1385, § 1; Ord. 97-12-E, § 2; Ord. 98-253-E, § 1) 




Section 21.11. - Legislative authority of council. 



Notwithstanding any provision of this charter to the contrary, the council may repeal or amend any portion of this article, by two-thirds vote of the membership of the council. A public hearing on the adoption of the ordinance shall be advertised in substantially the same manner as the council is required to advertise its intention pursuant to s. 200.065, Florida Statutes, and held not earlier than 30 days after the introduction of the ordinance into the council. The council shall take final action on the ordinance only after the expiration of 60 days after the advertised public hearing, and no ordinance shall be enacted except by a two-thirds vote of the entire council. If the mayor disapproves the ordinance, the council may enact it notwithstanding such disapproval only by a four-fifths vote of the entire council. 




(Laws of Fla., Ch. 78-538, § 1; Laws of Fla., Ch. 80-515, § 1; Ord. 84-1307-754, § 25; Laws of Fla., Ch. 92-341, § 1) 




Section 21.12. - Severability. 



If any provisions of this article or the application thereof to any person or circumstance is held invalid by a court of competent jurisdiction, the invalidity shall not affect other provisions or applications of this article which can be given effect without the invalid provision or application, and to this end the provisions of this article are declared to be severable. 




(Ord. 93-82-1385, § 1) 

















From: Hodges. Lawsikia

To: sheilahodges317@icloud.com

Subject: Fwd: GC-#1310408-v1-Memo_re_CC_Role_with_JEA & Merits_of ITN.docx
Date: Sunday, October 06, 2019 10:46:52 PM

Attachments: GC-#1310408-v1-Memo_re_CC_Role_with_JEA_& Merits_of ITN.docx

ATTO00001.htm

Sent from my iPhone

Begin forwarded message:

From: "Gabriel, Jason" <JGabriel@coj.net>

Date: October 6, 2019 at 12:59:52 PM EDT

To: "Hodges, Lawsikia" <LHodges@coj.net>, "'rhodlc@jea.com™
<rhodlc@jea.com>, "Durden, Stephen"” <SMDurden@coj.net>
Cc: "Rondinelli, Mellissa" <MRondinelli@coj.net>

Subject: GC-#1310408-v1-
Memo_re_CC_Role_with JEA & Merits_of ITN.docx

Lynne, Lawsikia & Steve —

| made some revision to this memo. Please review, and modify further as necessary. I'd
like to see a final cut that you 3 agree to; | promised the CM a final memo on this
tomorrow (Monday).

Thank you,

-Jason G.
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CITY OF JACKSONVILLE


117 WEST DUVAL STREET
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JACKSONVILLE, FL 32202


PHONE: (904) 255-5100








	MEMORANDUM





TO:		Honorable Council Member Brenda A. Priestly Jackson





CC:		Jason R. Gabriel, General Counsel


	


FROM:	Lawsikia J. Hodges, Deputy General Counsel


		Lynne Rhode, Chief Legal Officer - JEA


		Stephen M. Durden, Chief Assistant


 


RE:	Role of the City (City Council) with JEA & Meaning of “Merits” of JEA ITN





DATE:	October 6, 2019	











Questions Presented


1. You have asked what authority the City Council has with respect to JEA, particularly in the context of exploring strategic alternatives that include possible sale of JEA’s assets through a public procurement process.





2. You have asked for additional guidance on what is meant by the “merits of the ITN 127-19 solicitation terms” with respect to public procurement communication restrictions.





Short Answers


1. The JEA is an independent body politic governed by special Florida legislative act, Article 21 of the City Charter. In accordance with Section 21.04(b), JEA has specified independent authority to sell its assets.  In the event such sale constitutes the transfer of any function or operation which comprises more than ten percent of the total utilities system, under Section 21.04(p) City Council has the authority to approve or not approve sending such sale to voter referendum. Section 21.11, Charter, grants to the City Council, pursuant to a supermajority vote, plenary authority over JEA. 





2. City Council members, as potential JEA representatives with approval authority over an ITN 127-19 outcome, must refrain from discussion of non-public substantive considerations regarding the minimum requirements of the ITN in any way which could sway, influence or alter the procurement process (i.e., providing tips, hints or messaging that provides an advantage or disadvantage to one bidder over another).





Answer


Question 1.





Jacksonville’s independent agencies, including the JEA, were established by acts of the Florida Legislature and are named in Section 18.07 of the City Charter. The City Charter proscribes certain structural, governance, budgetary, financial, and other rules applicable to the independent agencies where not otherwise in conflict with agency-specific rules.  





Article 21 of the City Charter, a special act of the Florida Legislature, creates the JEA, defining its responsibilities, authority, and power. JEA was created for the purpose of “acquiring, constructing, operating, financing, and otherwise having plenary authority with respect to electric, water, sewer, natural gas and such other utility systems as may be under its control now or in the future.” City Charter § 21.01.  The express powers outlined by the JEA Charter include “implied powers necessary or incidental to carrying out the expressed powers and the expressed purposes for which JEA is created.” City Charter § 21.05.  





The majority of JEA’s expressed powers are spelled out at Section 21.04 (“Powers”).  JEA may, under City Charter Section 21.04(b)(4), “sell, lease or otherwise transfer, with or without consideration,” any property, equipment, facilities or property rights “when in JEA’s discretion it is no longer needed or useful, or such sale, lease or transfer otherwise is in the best interest of JEA, all upon such terms and conditions as JEA shall by resolution fix and determine.”  Id.  JEA may not “transfer any function or operation which comprises more than ten percent of the total of the utilities system by sale, lease or otherwise to any other utility, public or private without approval of the council; provided, however, that no approval by the council shall become effective without subsequent referendum approval of the terms and conditions of the sale.,” City Charter § 21.04(p). Hence, if and when the JEA were to decide to sell or otherwise transfer more than ten percent of the utility upon such terms set by resolution of the JEA Board, such sale ultimately would require the approval of City Council and subsequent referendum.[footnoteRef:1] [1:  We note that an express power of City Council under Article 21 is the ability to amend Article 21.  In particular, Section 21.11 of the City Charter grants the City Council the authority, in accordance with the procedures outlined at that Section and consistent with its general Article 3 amendment power, to amend or repeal any portion of Article 21 by a two-thirds vote of the membership.  ] 






Notwithstanding, Section 21.11, Charter, grants to the City Council, pursuant to a supermajority vote, plenary authority over JEA. The Council could eliminate JEA and have its duties taken over by newly created City Department if it desired to. With a supermajority vote, the Council has the power to amend the powers functions and duties of JEA, increasing or decreasing JEA's powers or discretion.  The Council could modify JEA's relationship with the rest of the Consolidated Government by increasing or decreasing JEA's required use of Central Services.





However, so long as JEA remains in the Charter as an independent agency, the Council (as well as JEA) must stay within their respective spheres. For example, so long as Article 21 grants JEA particular powers and duties, the Council may not interfere with JEA's exercise of such powers and duties.  In other words, and oversimplified, the Charter grants to JEA, inter alia, the power to operate the City's electric utility, JEA, and only JEA, may operate such utility. Similarly, the Council may not, consistent with the Charter, operate the City's electric utility, directly or indirectly. While the Council may modify or repeal any or all of Article 21 by supermajority vote, the Council may not use an amendment to Article 21 as a backdoor method of amending another provision of the Charter.  For example, Section 3.01(e)(2), Charter, requires further approval by referendum of the electors for certain specified categories of the Charter such as matters involving the Council Auditor or the General Counsel.





Question 2.





The purpose of public bidding is to “protect the public against collusive contracts; to secure fair competition upon equal terms to all bidders; to remove not only collusion but temptation for collusion and opportunity for gain at public expense; to close all avenues to favoritism and fraud in its various forms; to secure the best values for the [public body] at the lowest possible expense, and to afford an equal advantage to all desiring to do business with the [public body], by affording an opportunity for an exact comparison of bids.” Wester v. Belote, 138 So. 721 (Fla. 1931).  





The JEA procurement code and state law contain important limitations on communications that may provide any vendors competitive advantage or otherwise harm the integrity of the competitive process.  Ex parte communications during the cone of silence period[footnoteRef:2] are strictly prohibited.  F.S. §287.057(23); JEA Procurement Code (1996), as amended, §1-110.  In addition, it is unlawful for any public servant to intentionally attempt to influence a competitive solicitation by disclosing (except as authorized by law) material information concerning the competitive solicitation when such information is not publicly disclosed.  F.S. § 838.22(1). [2:  The cone of silence period began with issuance of ITN 127-19 on August 2, 2019 and will end when the JEA Board makes a contract award and all bid protests, if any, have been resolved.] 






In order to assist City Council members with their obligation as potential JEA representatives in ITN 127-19 to comply with the communication restrictions of public procurement laws, this office prepared memoranda to City Council members dated August 27, 2019 and September 24, 2019.  In such memoranda, we offered practical guidelines for communications between members and other parties, including vendors/respondents, the public, and the media.  Such guidelines included a prohibition on member discussion of the merits of the ITN 127-19 solicitation terms.  You have asked for additional clarity as to what constitutes the merits of the ITN solicitation terms.  





The terms of ITN 127-19 are set forth within the solicitation document, available at jea.com/strategicalternatives, and reflect certain required terms (or “minimum requirements”) the JEA Board specified in order for any possible proposed strategic alternative to be considered viable (see JEA Board Resolution 2019-07 (July 23, 2019)).  Specifically, page 19 of ITN 127-19 provides those minimum requirements.  That information, as well as all information contained in ITN 127-19 and its addenda, is public and may readily be shared and referenced by City Council members.  





Discussion of the actual merits of such solicitation terms, however, by City Council members (as potential decision-makers) may provide signals to various audiences, including vendors/respondents, that give certain parties competitive advantage and/or influence the ongoing competitive solicitation.  “Merits” is defined as “the elements or grounds of a claim or defense; the substantive considerations to be taken into account in deciding a case, as opposed to extraneous or technical points.” Black's Law Dictionary (11th ed. 2019). 





Thus, City Council members should not communicate non-public substantive considerations regarding the minimum requirements of the ITN in any way which could sway, influence or alter the procurement process. By way of example, this could include providing tips, hints or messaging that provides an advantage or disadvantage to one bidder over another. The reason for this is because such communications may benefit or harm certain vendors/respondents and/or provide material information that could influence the ongoing competitive solicitation.  





As with all public procurement processes, and as this Office has stressed in its memoranda to the City Council, whether a specific communication or action is permitted or prohibited by law and best government procurement practices will vary depending on the type and content of the communication in question. Ultimately each official will have to exercise their professional judgment in engaging in their various conversations regarding JEA related matters. When in doubt, please do not hesitate to seek further advice from this Office. 








Conclusion





The JEA is an independent body politic governed by special Florida legislative act, Article 21 of the City Charter. In accordance with Section 21.04(b), JEA has specified independent authority to sell its assets.  In the event such sale constitutes the transfer of any function or operation which comprises more than ten percent of the total utilities system, under Section 21.04(p) City Council has the authority to approve or not approve sending such sale to voter referendum. Section 21.11, Charter, grants to the City Council, pursuant to a supermajority vote, plenary authority over JEA. 


City Council members, as potential JEA representatives with approval authority over an ITN 127-19 outcome, must refrain from discussion of non-public substantive considerations regarding the minimum requirements of the ITN in any way which could sway, influence or alter the procurement process (i.e., providing tips, hints or messaging that provides an advantage or disadvantage to one bidder over another).


We trust that this responds to your inquiry.  Should you have any questions or require additional information, please do not hesitate to contact us for further discussion.
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From: Hodges. Lawsikia

To: Miller, Carla

Subject: Fwd: ITN Procurement Memo from JEA Outside Counsel
Date: Thursday, December 19, 2019 6:12:28 PM
Attachments: image002.png

ATT00001.htm
Memorandum re Confidentiality of Respondents.pdf

ATT00002.htm

FY1 — as soon as | receive the memo regarding negotiation meetings, | will forward that one
also.

Lawsikia
Sent from my iPhone
Begin forwarded message:
From: "RHosay@foley.com" <RHosay@foley.com>

Date: December 19, 2019 at 11:09:52 AM EST
To: "Hodges, Lawsikia" <LHodges@coj.net>

EXTERNAL EMAIL: This email originated from a non-COJ email address. Do not click
any links or open any attachments unless you trust the sender and know the content

is safe.

Robert H. Hosay

Foley & Lardner LLP

106 East College Avenue | Suite 900
Tallahassee, FL 32301

P 850.513.3382

M 850.559.0356

View My Bio
Visit Foley.com
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http://www.foley.com/Robert-H-Hosay/
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The information contained in this message, including but not limited to any attachments, may be confidential or protected by the attorney-client or work-product privileges. It is not intended for transmission to, or receipt by, any unauthorized persons. If

 you have received this message in error, please (i) do not read it, (ii) reply to the sender that you received the message in error, and (iii) erase or destroy the message and any attachments or copies. Any disclosure, copying, distribution or reliance on

 the contents of this message or its attachments is strictly prohibited, and may be unlawful. Unintended transmission does not constitute waiver of the attorney-client privilege or any other privilege. Legal advice contained in the preceding message is solely

 for the benefit of the Foley & Lardner LLP client(s) represented by the Firm in the particular matter that is the subject of this message, and may not be relied upon by any other party. Unless expressly stated otherwise, nothing contained in this message should

 be construed as a digital or electronic signature, nor is it intended to reflect an intention to make an agreement by electronic means.


















. ATTORNEYS AT LAW

. 106 EAST COLLEGE AVENUE, SUITE 900
TALLAHASSEE, FL 32301-7732
850.222.6100

FOLEY & LARDNER LLP 850.561.6475
WWW.FOLEY.COM

rhosay@foley.com
850.513.3382

MEMORANDUM

CLIENT-MATTER NUMBER
123214-0101

TO: Lynne Rhode
FROM: Robert Hosay

Benjamin Grossman
Mallory Neumann

DATE: October 15, 2019

RE: Confidentiality of the Respondents

QUESTION PRESENTED
Whether the identity of the Respondents is confidential.
SHORT ANSWER

Yes, the identities of the Respondents are confidential until such time as the JEA
provides notice of an intended decision or until 30 days after the opening of final replies,
whichever is earlier.

ANSWER & ANALYSIS

JEA has inquired into the confidentiality of the identities of the Respondents that
submitted Replies to JEA’s Invitation to Negotiate #127-19 for Strategic Alternatives (“ITN”).
The names of the Respondents are confidential because the names of the Respondents are a part
of their Replies, which are exempt from public disclosure pursuant to section 119.071(1)(b),
Florida Statutes. Maintaining the confidentiality of the Respondents’ identities best serves the
interests of the JEA by maintaining competitive tension in the procurement process and ensuring
increased competition amongst the Respondents to drive best value in negotiations.

Section 119.071(1)(b) provides a general exemption from public inspection and copying
of public records for “sealed bids, proposals, or replies received by an agency pursuant to a
competitive solicitation . . . until such time as the agency provides notice of an intended decision
or until 30 days after opening the bids, proposals, or final replies, whichever is earlier.” The ITN
constitutes a “competitive solicitation” within the meaning of this exemption, which is defined as
“the process of requesting and receiving sealed bids, proposals, or replies in accordance with the
terms of a competitive process, regardless of the method of procurement.” §119.071(1)(b)1.,

4823-5091-3193.1







sFOLEY

FOLEY & LARDNER LLP

Fla. Stat. Thus, this exemption is applicable to the Replies that were submitted in response to
JEA’s ITN and makes the Replies, in their entirety, exempt during the provided time period. The
identity of the Respondent is part of the Reply that would be exempt from public disclosure.
Accordingly, the identities of the Respondents are confidential and not subject to public
disclosure until the JEA posts a notice of intent to award or until 30 days after the opening of the
final replies, whichever is earlier.

This reading of section 119.071(1)(b), that bidders’ names are exempt from public
disclosure, is confirmed by section 255.0518, Florida Statutes. Section 255.0518 provides a
statutory mandate that bidder names must be publicly disclosed in procurements involving the
construction or repair of building works: “Notwithstanding s. 119.071(1)(b), the state or any
county or municipality thereof or any department or agency of the state, county, or municipality
or any other public body or institution shall . . . (2) Announce at that meeting the name of each
bidder and the price submitted in the bid” and “(3) Make available upon request the name of
each bidder and the price submitted in the bid.” § 255.0518, Fla. Stat. This explicit mandate
was enacted by the Legislature for the specific purpose of removing the current exemption set
forth in section 119.071(1)(b) for a limited subset of procurements, namely public construction
projects. Final Bill Analysis HB 651, HOUSE OF REPRESENTATIVES 2 (March 29, 2012), available
at https://www.flsenate.gov/Session/Bill/2012/651/Analyses/h0651z1.BCAS.PDF (*“The bill
requires that the competitive solicitation bids offered on public construction projects relating to
public facilities be unsealed at a public hearing, thus removing the current exemption from
public disclosure. It requires that the name of the bidder and the amount of the bid be announced
at the public hearing and made available upon request.”). Simply stated, the Legislature intended
for bidders’ names to be exempt from public disclosure except in competitive procurements for
the construction or repair of public works.

This narrow exception to section 119.071(1)(b) that makes bidders’ names subject to
public disclosure applies only in competitive procurements involving the construction or repair
of public works. As JEA’s ITN does not involve the construction or repair of public works, the
identities of the Respondents are not subject to public disclosure. JEA is not required to publicly
announce the names or make them available upon request until such time that the general
exemption in section 119.071(1)(b) expires.

CONCLUSION
Pursuant to section 119.071(1)(b), Florida Statutes, the identities of the Respondents are

protected from public disclosure until JEA announces an intended award or 30 days after the
opening of final replies, whichever is earlier.
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From: Hodges. Lawsikia

To: Rebman, Tia

Subject: Fwd: Invoices for PRR

Date: Wednesday, December 04, 2019 4:59:31 AM
Attachments: Binderl.pdf

ATTO00001.htm

Sent from my iPhone

Begin forwarded message:

From: "Pimental, Jean" <JeanP@coj.net>
Date: November 25, 2019 at 10:21:04 AM EST
To: "Hodges, Lawsikia" <LHodges@coj.net>
Subject: Invoices for PRR

Lawsikia,
Here are invoices for the following firms:

<I--[if IsupportLists]-->1. <!--[endif]-->Milam Howard Nicandri Gillam & Renner,
P.A.

<|--[if IsupportLists]-->2. <!--[endif]-->Pennington, P.A.

<|--[if IsupportLists]-->3. <l--[endif]-->Carlton Fields

<I--[if IsupportLists]-->4. <!--[endif]-->The Radey Law Firm

| will need to get with Staci to pull invoices for Pillsbury Winthrop Shaw Pittman, LLP,
Foley & Lardner, LLP and Hopping Green & Sams, P.A.

Jean

Jean L. Pimental

Office Manager

City of Jacksonville

Office of General Counsel

117 W. Duval Street, Suite 480
Jacksonville, FL 32202

(904) 255-5092

http://www.coj.net/ogc.aspx
Please note that under Florida's very broad public records laws, email

communications to and from city officials are subject to public disclosure.
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MILAM HOWARD NICANDRI
GILLAM & RENNER P.A.

FOURTEEN EAST BAY STREET - JACKSONVILLE, FL 32202
OFFICE 904 357 3660 FAX 904 357 3661

Page: 1
JEA September 30, 2019
21 West Church Street Client Matter No: 2957-102M
Jacksonville FL 32202 Statement No: 195102
Attn: Lynne Rhode
Recapitalization
Fees
Rate  Hours
08/30/2019  GAH Conference with H. Vineyard and L. Rhode regarding
interlocal agreements and other issues. 500.00 0.80 400.00
09/03/2019  GAH Meeting with H. Vineyard, L. Rhode, J. Pope and M. Hill
regarding Interlocal Agreements; initial review of same. 500.00 2.00 1,000.00
09/04/2019  GAH Review and analysis of Interlocal Agreements. 500.00 1.00 500.00
09/05/2019  GAH Continue analysis of Interlocal Agreements. 500.00 1.50 750.00
JJK  Review Interlocal Agreements with Nassau County, St. Johns
County and Atlantic Beach; prepare memorandum regarding
Rights of First Refusal under same. 300.00 2.50 750.00
09/06/2019  JJK  Review Interlocal Agreements and JEA Invitation to
Negotiate; prepare memorandum regarding notice
requirements in connection with Right of First Refusal as to
sale; prepare memorandum regarding purchase price in
connection with exercise of Right of First Refusal. 300.00 5.40 1,620.00
09/09/2019  GAH Revise memorandums regarding Interlocal Agreements. 500.00 0.70 350.00
09/11/2019 GAH Revise and finalize memoranda regarding Interlocal
Agreements; correspondence and telephone conference with
H. Vineyard regarding same. 500.00 3.50 1,750.00

09/12/2019  GAH Meeting with H. Vineyard, ]. Pope and L. Rhode regarding
Interlocal Agreement issues, analysis and strategy; conference
regarding Franchise Agreement strategy; review
memorandum regarding Franchise Agreement and PSC
issues. 500.00 2.30 1,150.00







JEA
Recapitalization

09/13/2019  GAH Review Pillsbury memorandum regarding regulatory issues
and Franchise Agreement; research regarding same.

GAH Conference with client regarding St. Johns County strategy;
telephone conference with P. Renner regarding same.

09/15/2019 GAH Draft letter to M. Wanckich at St. Johns County; review
Interlocal Agreement regarding same.

09/16/2019  GAH Correspondence with client regarding St. Johns County
strategy; telephone conference with P. Renner regarding
same.

09/17/2019 GAH Revise letter to SJCC; telephone conference with M. Hall
regarding same; review and revise articles of amendment and
Shareholders Agreement.

09/18/2019  GAH Research regarding SJCC; telephone conference with H.
Vineyard regarding SJCC strategy; review Pillsbury
memorandum regarding Franchise Agreements; review
Franchise Agreements.

09/20/2019  GAH Meeting with H. Vinyard regarding interlocal agreement
issues; review interlocal agreements regarding same.

09/24/2019  GAH Research regarding interlocal agreement issues; telephone
conference with M. Hill regarding same.

09/27/2019  GAH Conference with H. Vinyard, L. Rhode and M. Hill regarding
timeline for approvals from JEA Board meeting to
referendum date, SJC and Nassau interlocal agreement
waivers and strategy; research regarding approval timeline.
For Current Services Rendered

Recapitulation
Timekeeper Hours
G. Alan Howard 25.70 $500.00
Justin J. Kempf 7.90
Advances
09/16/2019 Courier fee - Inv. 79949

Total Advances

Page: 2

September 30, 2019

Client Matter No: 2957-102M
Statement No: 195102
Rate Hours
500.00 2.20 1,100.00
500.00
500.00 1.00 500.00
500.00 0.50 250.00
500.00 1.80 900.00
500.00 2.20 1,100.00
500.00 1.20 600.00
500.00 1.90 950.00
500.00 3.10 1,550.00
33.60 15,220.00
Total
$12,850.00
2,370.00
17.51
17.51







JEA

Recapitalization

Total Current Work

Balance Due

Taxpayer ID Number: 59-3660766

Page: 3

September 30, 2019

Client Matter No: 2957-102M
Statement No: 195102

15,237.51

$15,237.51







DRAW
: COURIERS

SPECIALTY FREINGHT & COURIER YOUR DESTINATION. OUR MISSION.
Ot essgtives sk gravvcies. WIE DELIVERY

SFS HOLDINGS, LLC DBA SPECIALTY FREIGHT & COURIER
PO BOX 551110

JACKSONVILLE, FL 32255

904-398-4788 PHONE

904-398-0062 FAX

MILAM HOWARD
14 E Bay St
Jacksonville FL 32202-3413

Customer Number

| nvo | ce 3573660

Invoice Number

79949

Invoice Date

9/13/2019

Invoice Period

9/7/2019-9/13/2019

Invoice Amount

$17.51

PAYMENT DUE UPON RECEIPT

Customer Number Invoice Date
3573660 9/13/2019
Invoice Number Invoice Amount
79949 $17.51
On Demand

Date Ready

Order Type Order ID References

Deliver Date Caller Origin Destination Billing Group

9/12/2019 10:00 AM 1545862 MILAM, HOWARD, NICANDRI JEA 2957.102

NFL Courier - Rush 14 E Bay St 21 W Church St

9/12/2019 10:50 AM Erin Jacksonville FL 32202-3413 Jacksonville FL 32202-3155

POD: Nancy McDonald

Order Total: $17.51
On Demand Totals: $17.51
Customer Total: $17.51

Did you know SF&C offers online ordering & bill payment? Visit our web site at
www.specialtyfreight.com to register. You already have an account using the customer number

from your invoice. lIt's that easy!

Page 1 of 1







PENNINGTON, P.A.

ATTORNEYSAT LAW

215 S. MONROE ST., 2ND FLOOR
TALLAHASSEE, FLORIDA 32301
850-222-3533
FAX 850-222-2126

October 3, 2019

JEA

Attn: Lynne Rhode, VP & CLO
21 West Church Street
Jacksonville, FL 32202

General
24856 36266 JCP

BILLING SUMMARY

TOTAL FEES

TOTAL CHARGESFOR THISBILL
NET BALANCE FORWARD

TOTAL BALANCE NOW DUE

32.70 hrs

ALL CORRESPONDENCE TO:
POST OFFICE BOX 10095
TALLAHASSEE, FL 32302-2095
EIN: 59-3184236

Bill Number 178318
Billed through 09/30/2019

$11,445.00

$11,445.00
$0.00

$11,445.00







PENNINGTON, P.A.

ATTORNEYSAT LAW

215 S. MONROE ST., 2ND FLOOR
TALLAHASSEE, FLORIDA 32301
850-222-3533
FAX 850-222-2126

October 3, 2019

The Office of General Counsel

c/o Lawsikia Hodges, Deputy General Counsel
117 W. Duval Street, Ste 480

Jacksonville, FL 32202

General
24856 36266 JCP

BILLING SUMMARY

TOTAL FEES

TOTAL CHARGESFOR THISBILL
NET BALANCE FORWARD

TOTAL BALANCE NOW DUE

32.70 hrs

ALL CORRESPONDENCE TO:
POST OFFICE BOX 10095
TALLAHASSEE, FL 32302-2095
EIN: 59-3184236

Bill Number 178318
Billed through 09/30/2019

$11,445.00

$11,445.00
$0.00

$11,445.00







PENNINGTON, P.A.
ATTORNEYSAT LAW

215S. MONROE ST., 2ND FLOOR ALL CORRESPONDENCE TO:
TALLAHASSEE FLORIDA 32301 POST OFFICE BOX 10095
850-222-3533 TALLAHASSEE, FL 32302-2095
FAX 850-222-2126 EIN: 59-3184236

October 3, 2019
Bill Number 178318
JEA Billed through 09/30/2019
Attn: Lynne Rhode, VP & CLO
21 West Church Street
Jacksonville, FL 32202

General

24856 36266 JCP

FOR PROFESSIONAL SERVICES RENDERED

08/29/19 JBB Review and analysis of Invitation to 1.90hrs 350 /hr 665.00
Negotiate.

08/29/19 HEA  Review of ITN for JEA. 0.50hrs 350 /hr 175.00

08/30/19 HEA  Review of JEA ITN document. Review 1.30hrs 350 /hr 455.00
of procurement policies.

09/04/19 HEA  Review of JEA Invitation to Negotiate. 2.20hrs 350 /hr 770.00
Conference with John Pelham regarding
evaluation criteria. Review of rules.

09/06/19 BAN Review and analysis of bid documents 1.00hrs 350 /hr 350.00
and procurement procedures.

09/16/19 BAN  Prepare for and attend telephone 0.80hrs 350 /hr 280.00
conference with client.

09/16/19 JBB Prepare for and attend conference call 0.80hrs 350 /hr 280.00
with client.

09/16/19 JCP  Telephone conference with Herschel 0.90hrs 350 /hr 315.00
Vineyard, Lynne Rhode, Melissa Dykes
and Miriam Hill to discussissuesto
include in preliminary outline; Email to
Lynne Rhode regarding additional
documents.

09/20/19 JCP Discuss PSC research issues with Gene 0.30hrs 350 /hr 105.00
Adams.

09/20/19 HEA  Research and review of water and 2.60hrs 350 /hr 910.00
wastewater rules and requirements.

09/23/19 BAN  Prepare for and attend telephone 0.80hrs 350 /hr 280.00
conference with M& A counsel.

09/23/19 JCP Review email from Pillsbury firm 0.40hrs 350 /hr 140.00

regarding call to discuss review of data
room; Email to Lynne Rhode; Review
of follow up email from Harriet
McCartin.







Genera

09/24/19

09/24/19

09/25/19

09/25/19

09/25/19

09/27/19
09/30/19

09/30/19

Bill No. 178318

JBB Review and analysis regarding interlocal
agreement with St. Johns County and
possibility of invalidation; Review and
analysisregarding issuesinvolved in
sale of water and wastewater assets;
Prepare and draft outline of issues.

HEA  Review and research questions
regarding St. Johns County right of first
refusal.

JBB  Conference call with Pillsbury regarding
document review; Review and analysis
regarding outline of issues.

JCP  Call with Pillsbury firm regarding data
room; Conference with Gene Adams
regarding St. John County Interlocal;
Review of draft outline of water and
wastewater issues.

HEA  Telephone conference with Pillsbury
Law Firm regarding data bank review
and discussion of division of workload
for document review. Review of P.S.C.
precedent and accounting principles.

HEA  Research and draft JEA memorandum.

HEA  Review and draft memo regarding JEA
sale price; Review of memo regarding
list.

JBB  Work on issues outline.

Total feesfor this matter

BILLING SUMMARY

NEWMAN, BRIAN A.
ADAMS, HOWARD E.
BRANNEN, JOSEPH B.
PELHAM, JOHN C.

TOTAL FEES
TOTAL CHARGESFOR THISBILL

TOTAL BALANCE NOW DUE

INCEPTION TO DATE

4.10hrs

4.00hrs

0.70hrs

1.30hrs

2.90hrs

3.70hrs
1.70hrs

0.80hrs

2.60hrs
18.90 hrs
8.30hrs
2.90hrs

32.70 hrs

350 /hr

350 /hr

350 /hr

350 /hr

350 /hr

350 /hr
350 /hr

350 /hr

Page 2
1,435.00

1,400.00

245.00

455.00

1,015.00

1,295.00
595.00

280.00

$11,445.00

$11,445.00

$11,445.00







General Bill No. 178318 Page 3

Fees Billed $0.00 Expenses Billed $0.00
FeesReceived  $0.00 Expenses Received  $0.00

PAYMENT DUE UPON RECEIPT OF INVOICE.
PLEASE INCLUDE OUR BILL NUMBER FOR PROMPT PAYMENT APPLICATION.







PENNINGTON, P.A.
ATTORNEYSAT LAW

215S. MONROE ST., 2ND FLOOR ALL CORRESPONDENCE TO:
TALLAHASSEE FLORIDA 32301 POST OFFICE BOX 10095
850-222-3533 TALLAHASSEE, FL 32302-2095
FAX 850-222-2126 EIN: 59-3184236

October 3, 2019
Bill Number 178318
The Office of General Counsel Billed through 09/30/2019
c/o Lawsikia Hodges, Deputy General Counsel
117 W. Duval Street, Ste 480
Jacksonville, FL 32202

General

24856 36266 JCP

FOR PROFESSIONAL SERVICES RENDERED

08/29/19 JBB Review and analysis of Invitation to 1.90hrs 350 /hr 665.00
Negotiate.

08/29/19 HEA  Review of ITN for JEA. 0.50hrs 350 /hr 175.00

08/30/19 HEA  Review of JEA ITN document. Review 1.30hrs 350 /hr 455.00
of procurement policies.

09/04/19 HEA  Review of JEA Invitation to Negotiate. 2.20hrs 350 /hr 770.00
Conference with John Pelham regarding
evaluation criteria. Review of rules.

09/06/19 BAN Review and analysis of bid documents 1.00hrs 350 /hr 350.00
and procurement procedures.

09/16/19 BAN  Prepare for and attend telephone 0.80hrs 350 /hr 280.00
conference with client.

09/16/19 JBB Prepare for and attend conference call 0.80hrs 350 /hr 280.00
with client.

09/16/19 JCP  Telephone conference with Herschel 0.90hrs 350 /hr 315.00
Vineyard, Lynne Rhode, Melissa Dykes
and Miriam Hill to discussissuesto
include in preliminary outline; Email to
Lynne Rhode regarding additional
documents.

09/20/19 JCP Discuss PSC research issues with Gene 0.30hrs 350 /hr 105.00
Adams.

09/20/19 HEA  Research and review of water and 2.60hrs 350 /hr 910.00
wastewater rules and requirements.

09/23/19 BAN  Prepare for and attend telephone 0.80hrs 350 /hr 280.00
conference with M& A counsel.

09/23/19 JCP Review email from Pillsbury firm 0.40hrs 350 /hr 140.00

regarding call to discuss review of data
room; Email to Lynne Rhode; Review
of follow up email from Harriet
McCartin.







Genera

09/24/19

09/24/19

09/25/19

09/25/19

09/25/19

09/27/19
09/30/19

09/30/19

Bill No. 178318

JBB Review and analysis regarding interlocal
agreement with St. Johns County and
possibility of invalidation; Review and
analysisregarding issuesinvolved in
sale of water and wastewater assets;
Prepare and draft outline of issues.

HEA  Review and research questions
regarding St. Johns County right of first
refusal.

JBB  Conference call with Pillsbury regarding
document review; Review and analysis
regarding outline of issues.

JCP  Call with Pillsbury firm regarding data
room; Conference with Gene Adams
regarding St. John County Interlocal;
Review of draft outline of water and
wastewater issues.

HEA  Telephone conference with Pillsbury
Law Firm regarding data bank review
and discussion of division of workload
for document review. Review of P.S.C.
precedent and accounting principles.

HEA  Research and draft JEA memorandum.

HEA  Review and draft memo regarding JEA
sale price; Review of memo regarding
list.

JBB  Work on issues outline.

Total feesfor this matter

BILLING SUMMARY

NEWMAN, BRIAN A.
ADAMS, HOWARD E.
BRANNEN, JOSEPH B.
PELHAM, JOHN C.

TOTAL FEES
TOTAL CHARGESFOR THISBILL

TOTAL BALANCE NOW DUE

INCEPTION TO DATE

4.10hrs

4.00hrs

0.70hrs

1.30hrs

2.90hrs

3.70hrs
1.70hrs

0.80hrs

2.60hrs
18.90 hrs
8.30hrs
2.90hrs

32.70 hrs

350 /hr

350 /hr

350 /hr

350 /hr

350 /hr

350 /hr
350 /hr

350 /hr

Page 2
1,435.00

1,400.00

245.00

455.00

1,015.00

1,295.00
595.00

280.00

$11,445.00

$11,445.00

$11,445.00







General Bill No. 178318 Page 3

Fees Billed $0.00 Expenses Billed $0.00
FeesReceived  $0.00 Expenses Received  $0.00

PAYMENT DUE UPON RECEIPT OF INVOICE.
PLEASE INCLUDE OUR BILL NUMBER FOR PROMPT PAYMENT APPLICATION.







PENNINGTON, P.A.
ATTORNEYS AT LAW

215 S. MONROE ST., 2ND FLOOR
TALLAHASSEE, FLORIDA 32301
850-222-3533
FAX 850-222-2126

November 7, 2019
The Office of General Counsel
c/o Lawsikia Hodges, Deputy General Counsel
117 W. Duval Street, Ste 480
Jacksonville, FL 32202

General
24856 36266 JCP
BILLING SUMMARY
TOTAL FEES 28.60 hrs
TOTAL EXPENSES

TOTAL CHARGES FOR THIS BILL
NET BALANCE FORWARD

TOTAL BALANCE NOW DUE

ALL CORRESPONDENCE TO:
POST OFFICE BOX 10095
TALLAHASSEE, FL 32302-2095
EIN: 59-3184236

Bill Number 178943
Billed through 10/31/2019

$10,010.00

$20.53
$10,030.53
$11,445.00

$21,475.53







PENNINGTON, P.A.

ATTORNEYS AT LAW
215 S. MONROE ST., 2ND FLOOR ALL CORRESPONDENCE TO:
TALLAHASSEE FLORIDA 32301 POST OFFICE BOX 10095
850-222-3533 TALLAHASSEE, FL 32302-2095
FAX 850-222-2126 EIN: 59-3184236

November 7, 2019
Bill Number 178943
The Office of General Counsel Billed through 10/31/2019
c/o Lawsikia Hodges, Deputy General Counsel
117 W. Duval Street, Ste 480
Jacksonville, FL 32202

General

24856 36266 JCP

Balance forward as of bill dated  10/03/2019 $11,445.00

Payments received since last bill  01/01/1900 $0.00

Net balance forward $11,445.00

FOR PROFESSIONAL SERVICES RENDERED

10/01/19 JBB Work on outline of issues for sale; 2.10hrs 350 /hr 735.00
Review, analyze and revise
memorandum regarding St. Johns
County interlocal agreement; Prepare
and send correspondence to Harriet
McCartin (Pillsbury firm); Receipt and
review of correspondence from Harriet
McCartin.

10/01/19 JCP Review draft memo in response to 0.50hrs 350 /hr 175.00
Miriam Hill letter and discuss with Gene
Adams.

10/01/19 HEA  Research and drafting of memorandum 4.10hrs 350 /hr 1,435.00
regarding purchase price.

10/02/19 HEA  Telephone conference with Miriam Hill 1.50hrs 350 /hr 525.00
regarding issues with St. John's County
contract. Memorandum to Miriam Hill.

10/03/19 HEA  Finalize memorandum for JEA and 0.60 hrs 350 /hr 210.00
cover letter.

10/04/19 JBB Review and analysis of water and 3.50hrs 350 /hr 1,225.00
wastewater documents on Intralink.

10/04/19 HEA  Telephone conference with Miriam Hill 0.30hrs 350 /hr 105.00

regarding memorandums and
information for JEA.
10/10/19 JBB Receipt and review of ITN addenda; 0.40hrs 350 /hr 140.00
Telephone call with Harriet McCartin
(Pillsbury) regarding data room.







General

10/14/19

10/15/19

10/17/19

10/23/19

10/25/19

10/25/19

10/29/19

10/29/19

10/30/19

10/30/19

HEA

JBB

JBB

JCP

JBB

JCP

JBB

HEA

JBB

HEA

Bill No. 178943

Telephone conference with Miriam Hill
regarding JEA memorandum and
information. Request for further
memorandum.

Receipt and review of notice of intent to
negotiate.

Review and analysis regarding St. Johns
agreement; Review and analysis of
documents in Intralinks data room.
Review email from Harriet McCartin
regarding Project Scampi conference
call.

Review and analysis of documents in
data room; Conference call with
Pillsbury.

Telephone conference with Narges
Aminolsharei, Veronica Nunn, Harriet
MeCartin and Breck Brannen regarding
data room review; Conference with
Breck Brannen regarding developer's
agreements, Homeland Security issues
and facility/system maps.

Review and analysis of documents in
data room.

Research and review of case law
regarding depreciation; rate

Review and analysis of statutory
authorities regarding utilities'
confidential security information.
Review and research of PSC rulings for
discriminatory rate review. Conference
with John Pelham and Breck Brannen
regarding data room. Review Public
Records Act.

Total fees for this matter

EXPENSES

10/09/19  Expense to Premiere Global Services conference call initiated on

9-16-19.

10/09/19  Expense to Federal Express 10-3-19 for shipment to Miriam Hill,

Jacksonville, FL.

Total expenses for this matter

0.80hrs

0.20 hrs

1.00 hrs

0.10hrs

2.60hrs

0.60hrs

2.90 hrs

2.70 hrs

0.60hrs

4.10hrs

350 /hr

350 /hr

350 /hr

350 /hr

350 /hr

350 /hr

350 /hr

350 /hr

350 /hr

350 /hr

Page 2

280.00

70.00

350.00

35.00

910.00

210.00

1,015.00
945.00

210.00

1,435.00

$10,010.00

9.27

11.26

$20.53







General Bill No. 178943 Page 3

BILLING SUMMARY
ADAMS, HOWARD E. 14.10 hrs
BRANNEN, JOSEPH B. 13.30 hrs
PELHAM, JOHN C. 1.20 hrs
TOTAL FEES 28.60 hrs $10,010.00
TOTAL EXPENSES $20.53
TOTAL CHARGES FOR THIS BILL $10,030.53
NET BALANCE FORWARD $11,445.00
TOTAL BALANCE NOW DUE $21,475.53
INCEPTION TO DATE
Fees Billed $11,445.00 Expenses Billed $0.00
Fees Received  $0.00 Expenses Received  $0.00

PAYMENT DUE UPON RECEIPT OF INVOICE.
PLEASE INCLUDE OUR BILL NUMBER FOR PROMPT PAYMENT APPLICATION.







INVOoICe s

INVOICE NUMBER 28411870

INVOICE DATE 09/19/2019
ACCOUNT NO. 8449702
DUE DATE 10/19/2019
TAX 1D 58-2421656
AMOUNT DUE USD$y72.20
N P - T IRET E A e 7 EAS Tl S N NS E L N AN -y T ———— [ e o e e e . .
MODERATOR 9699236 - John Pelham e LOCATION Tallahassee, FL
BILLING REF# 1 ‘Bm.‘mﬁ Rer# 2 ILLING REF# 3
BILLING REF# 4 601519 S o v
CONF. NG COSTCENTER tb‘ur}.’ DATE | CONF.TITLE [ NAME:/ AN ) ‘tma L T SERVICE ACCESS TYPE PERSONS| UNITS. | RATE CHARGE. TAX CALL TOTAL
5468097 136266 P9/16/2019 | 18502223533 S RS5PM Y 2i30PM GLOBALMEET® AuDio Fou, Free. 1135 foop3fsin | 256 D63
‘é,}g 16266 09[16}'2019 1:558m -:2:29% §L05AWEEY®A?:GIQ TQFL FREE ’ 1034 0.073/MIN | 268 " .61 \/
ﬁg?\ 36266 ’ P916/2019 9046656000 157eM:-2:308M IGLGBALM,EH@ AUDIO: JOLL FREE: 1 v33 . E@f 0073/ MiN 241 .59 9,27
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JEA
21 W. CHURCH STREET
JACKSONVILLE, FL 32202

EMAIL: RHODLC@JEA.COM

OCTOBER 28, 2019

ATTORNEY: WILLIAM G. GILTINAN
REFERENCE NUMBER: 14200-40074
INVOICE NUMBER: 1032227

RE: IP & CYBER-SECURITY

BALANCE DUE FROM PREVIOUS STATEMENT
LESS: PAYMENTS
BALANCE FORWARD

LEGAL SERVICES POSTED THROUGH 09/30/19
LESS: COURTESY ADJUSTMENT
COSTS ADVANCED POSTED THROUGH 09/30/19

CURRENT INVOICE TOTAL

TOTAL AMOUNT DUE

AGED ACCOUNTS RECEIVABLE BALANCE OUTSTANDING BY DAYS

0-30
10,373.00

31-60
0.00

61-90
0.00

91-120
0.00

*** REMITTANCE COPY ***

ATTORNEYS AT LAW

Atlanta

Hartford

Los Angeles
Miami

New Jersey
New York
Orlando
Tallahassee
Tampa
Washington, DC
West Palm Beach

PLEASE REMIT TO:

CARLTON FIELDS

P.O. Box 3239 | Tampa, Florida 33601-3239
813.223.7000 | fax 813.229.4133
www.carltonfields.com

Fed ID: 59-1233896

BY WIRE:

Wells Fargo Bank, N.A.

ABA No: 121000248

SWIFT: WFBIUS6S

Account No.: 2090002334575

Due Date: Upon Receipt

$ 0.00

$ 0.00

$ 0.00

$ 12,373.00
$ (2,000.00)

$ 0.00

$ 10,373.00

$ 10,373.00

OVER 120 TOTAL
0.00 10,373.00

Payment is due upon receipt. Interest will be charged on unpaid invoices aged 35 days or more from invoice date.

Services designated with an * were performed by persons not admitted to practice law, under the supervision of admitted attorneys.
Carlton Fields practices law in California through Carlton Fields, LLP
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JEA
RE: IP & CYBER-SECURITY

ATTORNEYS AT LAW

Atlanta
Hartford

Los Angeles
Miami

New Jersey
New York
Orlando
Tallahassee
Tampa

OCTOBER 28, 2019 Washington, DC
REF NO.: 14200-40074  WestPaim Beach
INVOICE NUMBER: 1032227

PROFESSIONAL SERVICES AS POSTED THROUGH SEPTEMBER 30, 2019

DATE INIT DESCRIPTION HOURS
09/10/19  WGG ANALYSIS OF INFORMATION FROM CLIENT. 0.20
09/10/19  JEC INITIAL ANALYSIS OF TASKS TO PREPARE FOR BOARD 0.30
MEETING LATER THIS MONTH REGARDING IT
INFRASTRUCTURE MATTERS.
09/12/19  KAT REVIEW OF GILTINAN E-MAIL ON CLIENT PROJECT. 0.10
09/13/19  JEC INITIAL OVERVIEW OF RELEVANT MATERIALS 0.80
REPORTING ON IT INFRASTRUCTURE AND RELATED
MATTERS, IN PREPARATION FOR ADVICE TO BOARD.
09/13/19  JEC BRIEF RESEARCH AND SUMMARY OF SOVEREIGN 0.40
IMMUNITY ISSUES RELATED TO ASSESSMENT OF JEA
RISK, TO ASSIST IN BRIEFING BOARD ON RISKS.
09/16/19  WGG RESEARCH AND ADVICE RELATING TO CYBERSECURITY 0.90
ISSUES
09/17/19  WGG REVIEW AND ANALYSIS OF CYBERSECURITY ISSUES 0.90
09/18/19  WGG ANALYSIS OF ISSUES RELATING TO CYBERSECURITY 1.10
09/18/19  JEC CONTINUED ANALYSIS OF MATTERS RAISED IN JEA'S 1.20
ASSESSMENT MATERIALS, IN PREPARATION FOR THIS
WEEK'S CALLS WITH JEA COMPLIANCE AND IT
RESOURCES.
09/19/19  KAT E-MAIL WITH CLABBY ON MEETING AND INITIAL ISSUES. 1.00
RESEARCH OF BACKGROUND.
09/19/19  WGG COMMUNICATIONS WITH CLIENT. 0.20
09/19/19  WGG ANALYSIS OF ISSUES. PREPARATION FOR AND CALL 1.10
WITH CLIENT.
09/19/19  JEC PREPARED FOR (.2) AND THEN CALL WITH D. MIHARA 1.70
AND C. BAYLESS (1.2); POST CALL ASSESSMENT OF
NEXT STEPS (.3).
09/20/19  KAT PREPARATION FOR CONFERENCE WITH CLABBY. WORK 2.60

WITH CLABBY ON SCOPE OF ISSUES AND OPTIONS.
RESEARCH AND ANALYSIS OF STATUTORY

PAGE 1

Services designated with an * were performed by persons not admitted to practice law, under the supervision of admitted attorneys.

Carlton Fields practices law in California through Carlton Fields, LLP







JEA

RE: IP & CYBER-SECURITY

DATE

09/20/19

09/23/19

09/23/19
09/23/19
09/23/19

09/23/19

09/23/19

09/23/19

09/24/19
09/24/19

09/24/19

09/25/19

09/25/19
09/25/19
09/25/19

JEC

KAT

WGG
WGG
JEC

JEC

JEC

JEC

KAT
WGG

JEC

KAT

WGG
WGG
WGG

OCTOBER 28, 2019
REF NO.: 14200-40074

INVOICE NUMBER: 1032227

DESCRIPTION

EXEMPTIONS. E-MAILS WITH CLABBY AND GILTINAN ON
SAME.

AFTER YESTERDAY'S CALL WITH COMPLIANCE TEAM,
ANALYSIS OF BOTH GOVERNANCE MATTERS AND
SHADE/RECORDS MATTERS TO PLAN FOR BOARD
MEETING RE: DATA SECURITY.

WORK WITH GILTINAN ON OPEN ISSUES AND SCOPE OF
EXEMPTIONS.

ANALYSIS OF REPORT INFORMATION.
ANALYSIS OF INFORMATION FROM CLIENT.

ANALYSIS OF ADDITIONAL MATERIALS PROVIDED BY
COMPLIANCE TEAM REFLECTING RESOLUTION OF
POTENTIAL CYBERSECURITY ISSUES RAISED TO DATE,
FOR NEXT STEPS PLANNING FOR LEGAL ADVICE AND
PLANNING FOR BOARD AND OTHER MEETINGS.

BRIEF ANALYSIS/PLANNING FOR CALL WITH TY ON
WEDNESDAY.

BRIEF ANALYSIS/PLANNING FOR T. GILTINAN CALL WITH
LEGAL DEPARTMENT LATER TODAY, AS TO
RECOMMENDATION TO THE CLIENT FOR NEXT STEPS
AND RISK ASSESSMENT.

ANALYSIS OF ADDITIONAL MATERIALS PROVIDED BY
COMPLIANCE TEAM FROM EARLIER CYBER
ASSESSMENT, FOR NEXT STEPS PLANNING AND
PLANNING FOR BOARD AND OTHER MEETINGS.

E-MAIL WITH GILTINAN ON ADDITIONAL QUESTION.

DOCKET REVIEW AND ANALYSIS OF ONGOING
MATTERS.

AFTER YESTERDAY'S REVIEW, PARTICULARLY ACTION
PLAN ITEMS, PREPARED FOR CALL WITH EYE
TOMORROW MORNING.

WORK WITH GILTINAN ON CLIENT ISSUES AND PUBLIC
RECORDS STATUTES. REVIEW AND RESPONSE ON
COUNTY POLICY, RESEARCH OF SAME, AND E-MAIL TO
GILTINAN.

CALL WITH CLIENT.
ANALYSIS OF INFORMATION FROM CLIENT.
ANALYSIS OF ISSUES FOR CYBER-SECURITY

PAGE 2

HOURS

1.40

0.40

0.40
0.40
0.60

0.20

0.30

0.50

0.10
0.40

0.50

0.80

1.00
0.30
0.40

Services designated with an * were performed by persons not admitted to practice law, under the supervision of admitted attorneys.

Carlton Fields practices law in California through Carlton Fields, LLP







JEA OCTOBER 28, 2019
RE: IP & CYBER-SECURITY REF NO.: 14200-40074
INVOICE NUMBER: 1032227

DATE INI DESCRIPTION HOURS
ENGAGEMENT.
09/25/19  JEC AFTER CANCELLATION OF TODAY'S PLANNED CALL 0.20

WITH EY, ANALYSIS OF COMMUNICATIONS PLAN WITH
SAME AND PREPARATION FOR BOARD MEETING.

09/26/19  WGG ANALYSIS OF CYBER-SECURITY ISSUES. 0.30

09/26/19  JEC RECEIPT OF UPDATE ON PLAN FOR BOARD MEETING, 0.20
AS DEVELOPED BY EY AND INTERNAL STAKEHOLDERS,
AND COMMENT ON SAME.

09/27/19  WGG CALL REGARDING DATA. 0.70

09/30/19  JEC RESEARCH ON ENERGY-SECTOR SPECIFIC STANDARDS 0.40
FOR CYBERSECURITY.

LESS: COURTESY ADJUSTMENT (2,000.00)

TOTAL FEES FOR PROFESSIONAL SERVICES $10,373.00

ATTORNEY FEE SUMMARY

KAT KENNETH A. TINKLER 5.00 hours at $520.00 = 2,600.00
WGG WILLIAM G. GILTINAN 8.30  hours at $580.00 = 4,814.00
JEC JOHN E. CLABBY 8.70  hours at $570.00 = 4,959.00
TOTALS 22.00 $12,373.00
TOTAL FEES FOR PROFESSIONAL SERVICES $12,373.00
INVOICE 1032227 TOTAL $ 10,373.00
BALANCE DUE FROM PREVIOUS STATEMENT $ 0.00
LESS: PAYMENTS $ 0.00
TOTAL AMOUNT DUE $ 10,373.00

PAGE 3

Services designated with an * were performed by persons not admitted to practice law, under the supervision of admitted attorneys.
Carlton Fields practices law in California through Carlton Fields, LLP







K
RADEY

ATTORKEYS & COUNSELORS a8 LAW

POST OFFICE BOX 10967
TALLAHASSEE, FL 32302
(850) 425-6654
Federal Tax ID # 75-3101245

Bill Number 32981

Invoice Date October 4, 2019
Activity Billed through 09/30/2019

Lynne C. Rhode, Esquire

JEA

City Hall, St. James Building
117 W. Duval Street, Suite 480
Jacksonville, FL. 32202

Utility Licensing

1341 01 SFC PAYMENT DUE UPON RECEIPT

FOR PROFESSIONAL SERVICES RENDERED

09/03/2019  SFC  Telephone call with Ms. Rhode; telephone call 0.50 hrs. 212.50
with Mr. Weissman

09/04/2019  SFC  Review ITN and materials sent by Mr. 1.70 hrs. 722.50
Weissman; telephone call with Ms. Rhode

09/04/2019  TC Begin review of background materials 2.50 hrs. 987.50

including the JEA's invitation to negotiate,
memoranda discussing the contemplated
transaction, and purchase power agreement
09/04/2019  TC Conference regarding the invitation to 0.50 hrs. 197.50
negotiate issued by JEA and issues relating to
Public Service Commission jurisdiction
09/04/2019  TC Research regarding Public Service 1.20 hrs. 474.00
Commission jurisdiction over transactions
involving a municipal electric utility and a
Commission order approving a stipulated
settlement among parties
09/05/2019  SFC  Review materials on options regarding sale; 2.00 hrs. 850.00
review Commission documents relating to
Vero Beach; participate in conference call with
Mr. Weissman; follow-up call with Ms. Rhode
09/05/2019  TC Continue legal research regarding Public 3.00 hrs. 1185.00
Service Commission jurisdiction and prior
orders involving the sale or merger of assets
owned by a municipal utility

WHITE - CUSTOMER YELLOW - REMITTANCE







Client/Matter :
Bill Number

09/05/2019

09/05/2019

09/05/2019

09/06/2019

09/09/2019

09/09/2019

09/10/2019

09/10/2019

09/10/2019

09/11/2019

1341
32981

TC

TC

TD

TC

SFC

TC

SFC

TC

TC

SFC

K
RADEY

ATTORKEYS & COUNSELORS a8 LAW

POST OFFICE BOX 10967
TALLAHASSEE, FL 32302
(850) 425-6654
Federal Tax ID # 75-3101245

01

Conference regarding issues relating to the
proposed options structuring of the strategic
alternative

Telephone conference with Mr. Weissman and
Ms. Clark to discuss the invitation to negotiate
and proposed options from the Structuring
Memorandum

Preparation for and participation on conference
call with Mr. Weissman, et al.

Continue review of proposed options and
begin preparing list of potential issues for
resolution

Review of memorandum on options; review of
and analysis of Sebring case for items to
address

Review revised structuring memorandum,
conference regarding the memorandum,
prepare draft memorandum regarding possible
filings

Review of revised structuring memo and make
note of comments to provide to Mr. Weissman;
review project memo; discussion on points to
include in possible filings; review
Sebring/Vero Beach case for items to research
and/or address in filings; conference call with
Mr. Weissman to discuss optuons, discuss pros
and cons of declaratory statement, scope of
statement, discussions with staff

Research regarding declaratory statement
proceedings before the Florida Public Service
Commission

Telephone conference with Mr. Weissmann
regarding JEA/Newco transaction alternatives
and proceedings before the Public Service
Commission

Prepare for and participate in call with Mr.
Weissman; prepare agenda for call with Ms.

Page

0.80 hrs.

1.00 hrs.

2.50 hrs.

2.50 hrs.

1.50 hrs.

2.50 hrs.

3.50 hrs.

4.00 hrs.

1.50 hrs.

4.50 hrs.

WHITE - CUSTOMER YELLOW - REMITTANCE

2

316.00

395.00

1062.50

987.50

637.50

987.50

1487.50

1580.00

592.50

1912.50







Client/Matter :
Bill Number

09/11/2019

09/11/2019
09/11/2019

09/12/2019

09/12/2019

09/12/2019
09/13/2019

09/13/2019

09/16/2019

1341
32981

TC

TC
TC

SFC

TC

TC
SFC

BAL

SFC

K
RADEY

ATTORKEYS & COUNSELORS a8 LAW

POST OFFICE BOX 10967
TALLAHASSEE, FL 32302
(850) 425-6654
Federal Tax ID # 75-3101245

01 Page

Rhode; continue research on FPSC utility
acquisition cases to identify items to be
included in possible filings; review of cases on
declaratory statements filed with PSC; draft
agenda for call and emails on same;
conference on issues regarding declaratory
statements and further research needed
Telephone conference with Mr. Weissmann 1.30 hrs.
and Ms. Clark regarding JEA/Newco
transaction alternatives and proceedings before
the Public Service Commissio

Continue research on declaratory statements 2.00 hrs.
Prepare memorandum regarding declaratory 1.50 hrs.
statement proceedings

Review of September 11th memo on 4.80 hrs.

regulatory approvals and email to Andy on

same; review of revised structure

memorandum; conference on Declaratory

Statement memo; prepare for and participate in

conference call

Telephone conference with JEA and the 1.20 hrs.
Pillsbury firm regarding declaratory statement

proceedings and further communications with

PSC staff

Continue declaratory statement research 2.00 hrs.
Telephone call to PSC; telephone call with Mr. 1.00 hrs.
Kise; develop outline of research on territorial

agreement/franchise

Email correspondence regarding research of 0.30 hrs.
utility transaction; conference regarding same

Review of revised memo; review next iteration 3.70 hrs.

of regulatory approvals and timelines and
structuring memorandum; review references
and note needing corrections; telephone calls
with Ms. Rhode on answers to questions;
telephone call with Mr. Weissman; review
answers to questions; begin revision of

WHITE - CUSTOMER YELLOW - REMITTANCE

513.50

790.00
592.50

2040.00

474.00

790.00
425.00
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01 Page

regulatory approvals memo

Review and provide comments on options 0.40 hrs.
Review articles and research regarding utility 4.40 hrs.
territorial agreements; review case law

regarding same

Prepare and participate in meeting with PSC 6.90 hrs.
staff; prepare outline of issues, questions, and

suggestions from the meeting; telephone call

with Mr. Weissman on results of meeting;

review research and revise memo on

regulatory requirements in Florida; conference

on research on franchise and territorial issues

Continue declaratory statement research 0.80 hrs.
Continue reviewing cases regarding utility 5.10 hrs.
mergers and agreements; research authority of

Public Service Commission; review statutes;

conference regarding same

Complete notes from meeting with staff and 2.80 hrs.
forward to Mr. Weissman; review regulatory

requirements memo and participate in

conference on edits to memo; compose and

email on edits to memo; telephone calls with

Commission staff

Begin drafting potential petition for filing with 2.50 hrs.
FPSC in conjunction with sale

Continue reviewing research; additional 7.30 hrs.
research regarding franchise authority of cities;

begin drafting memorandum regarding

authority to enter into potential agreement

Telephone calls with Ms. Crawford; review 4.90 hrs.
and revise memo consistent with information

from Ms. Crawford; telephone conference with

Mr. Weissman; telephone call with Ms.

Hammond on changes to memo; conference

call with Ms. Rhode and Mr. Weissman; finish

revision to memo and email to Ms. Hammond

Attend regulatory update conference call with 1.20 hrs.

WHITE - CUSTOMER YELLOW - REMITTANCE

170.00
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2932.50

316.00

1581.00
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987.50

2263.00

2082.50
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Client/Matter : 1341 01

Bill Number 32981
JEA personnel and co-counsel; confer with
Ms. Clark regarding the same

09/19/2019  TD Review PSC orders concerning St. John's
River Power Park and regulatory assets;
participate on conference call with Mr.
Weissman

09/19/2019  BAL  Email correspondence with Mr. Crabb
regarding memorandum

09/23/2019  TC Correspond with Ms. McCartin regarding
project data collection call

09/24/2019  TC Research regarding territorial agreements

09/26/2019  TC Attend Regulatory Update conference call

09/26/2019  TC Continue research regarding territorial
agreements

09/26/2019  BAL  Conference regarding memorandum and
service territories

09/30/2019  SFC  Meeting with FPSC Staff for water and
wastewater; begin drafting summary of
meeting

Total fees for this matter

TIMEKEEPER SUMMARY Rate

Clark, Susan F. 425.00

Crabb, Tom 395.00

Deason, Terry 425.00

Long, Brittany Adams 310.00

BILLING SUMMARY

TOTAL FEES

TOTAL CHARGES FOR THIS BILL

TOTAL BALANCE NOW DUE

Hours
39.60
36.50

4.40
17.70

Page 5

1.50 hrs. 637.50

0.20 hrs. 62.00
0.20 hrs. 79.00
2.00 hrs. 790.00
0.50 hrs. 197.50
1.80 hrs. 711.00
0.40 hrs. 124.00

1.80 hrs. 765.00

$38,604.50

Fee Amount
$16,830.00
$14,417.50

$1,870.00
$5,487.00

$38,604.50

$38,604.50

WHITE - CUSTOMER YELLOW - REMITTANCE
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Bill Number 33108

Invoice Date November 5, 2019
Activity Billed through 10/31/2019

Lynne C. Rhode, Esquire

JEA

City Hall, St. James Building
117 W. Duval Street, Suite 480
Jacksonville, FL 32202

Utility Licensing

1341 01 SFC PAYMENT DUE UPON RECEIPT

FOR PROFESSIONAL SERVICES RENDERED

10/01/2019  SFC  Finish summary of meeting with FPSC water 0.60 hrs. 255.00
and wastewater staff

10/01/2019 TC Legal research regarding the effect of a county 2.00 hrs. 790.00

or city ordinance on Florida Public Service
Commission jurisdiction

10/02/2019  SFC  Telephone call with Ms. Rhode and Mr. 0.50 hrs. 212.50
Vineyard

10/02/2019  SFC  Telephone call with Mr. Weissman 0.70 hrs. 297.50

10/02/2019 TC Review current draft of the Structuring 0.80 hrs. 316.00
Memorandum and Litigation Risk Assessment

10/03/2019  SFC  Prepare list of points to cover in banker's 3.40 hrs. 1445.00

meeting pre-call and call; review FPSC
website for items to comment on regarding
FPSC Commission and Staff; begin revision of
memo on territorial agreements and franchises;
weekly conference call; finish editing of
territorial memo; participate in banker's call
10/03/2019  SFC  Review and revision of memo on municipal 1.10 hrs. 467.50
franchises and interplay with FPSC territorial
jurisdiction; review structuring memo and
make revisions, forward to Mr. Weissman

10/03/2019 TC Attend regulatory issues conference call and 0.70 hrs. 276.50
confer with Ms. Clark regarding the same
10/03/2019 TC Continue territorial agreement research 1.50 hrs. 592.50

WHITE - CUSTOMER YELLOW - REMITTANCE
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01

Prepare for and participate on "bankers"
conference call; telephone call with Mr.
Howard; revise memo on territorial
agreements; telephone call with Mr. Vineyard;
review October 1 structuring memorandum
from Mr. Weissman

Continue research and review of existing
territorial agreements and the procedural
history of the same before the Public Service
Commission

Review research on Sebring Rate Rider
Conference on items to be addressed in PSC
filings relating to purchase; telephone call with
Mr. Weissman; review territorial/franchise
memo and forward to client; telephone call
with Mr. Howard

Conference with Ms. Clark and Ms. Deason
regarding Florida regulatory approvals
Continue research and review of JEA's existing
territorial agreements and the procedural
history of the same before the Public Service
Commission

Review relevant research and provide outline
with comments on potential filings required by
the Florida Public Service Commission to
approve an acquisition

Review and edit territorial agreement
memorandum; email correspondence regarding
same

Continue research and review of JEA's existing
territorial agreements

Prepare for and participate in conference call
with Mr. Vineyard and others

Review documents presently loaded into
Scampi data room relating to regulatory and
compliance matters

Attend weekly regulatory update conference

WHITE - CUSTOMER

3.70

4.00

0.40
1.90

0.40

4.70
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0.20

2.80

0.80
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YELLOW - REMITTANCE

Page

hrs.

hrs.

hrs.
hrs.

hrs.

hrs.

hrs.

hrs.

hrs.

hrs.

hrs.

hrs.

1572.50

1580.00

170.00
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01

call

Research regarding Florida PSC review of
territorial agreements as providing immunity
to antitrust claims against the acquiring utility
Continue research regarding territorial
agreements

Review structural agreement and respond to
questions; research on rate structure
jurisdiction; review of workflow outline;
telephone call with Mr. Kise; review of case
law on cost for transfer of customers

Begin preparing draft joint motion to approve
territorial agreement

Review emails and attachments from Mr.
Amdur and Mr. Weissman; provide responses
to questions posed by Mr. Weissman
Telephone call with Mr. Weissman; review of
draft of territorial agreement; participate in
conference call

Meeting at the Florida Public Service
Commission with representatives of the
Engineering Division to review the
Commission's territorial maps on file for JEA
Continue preparing draft joint motion to
approve territorial agreement

Review draft territorial agreement; develop list
of items to include in petition for approval of
rates

Continue preparing joint motion to approve
territorial agreement and confer with Ms.
Clark regarding the same

Research administrative finality of PSC orders
Conference call; telephone call with Mr. Kise
and Mr. Howard

Attend regulatory issues conference call
Continue researching administrative finality;
draft analysis of same; email correspondence

WHITE - CUSTOMER
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33108

SFC

TD

TC

SFC

TD

SFC

TC

TC
TC

TC

with Ms. Clark regarding same

Review Draft implementation option; 1.50 hrs.
telephone call with Mr. Weissman

Review Working Draft of implementation 1.00 hrs.
option Agreements and Tariffs and provide

comments on same

Review memoranda and related information 1.70 hrs.
received from the company relating to

potential application to the Public Service

Commission for authority to provide

telecommunications services as a competitive

local exchange carrier (CLEC), review state

and federal law relating to such carriers and

pole attachment pricing regulations

Prepare for and participate in conference call 1.00 hrs.
with Mr. Weissman, Mr. Kise and

representatives of JEA

Review email correspondence on 0.20 hrs.
implementing option Agreements

Prepare for and participate in conference call 1.50 hrs.
with Ms. Hill on application for CLEC status;

weekly conference call with Ms. Rhode and

others

Telephone conference with Ms. Hill and Mr. 1.50 hrs.
Vondrasek regarding obtaining a certificate for

JEA to operate as a CLEC; continue research

regarding federal pole attachment pricing

regulations

Attend regulatory issues conference call 0.80 hrs.
Begin preparing memorandum addressing 2.50 hrs.
issues relating to the FCC's pole attachment

regulations in considering competitive local

exchange carrier certification for JEA

Continue legal research regarding FCC pole 1.60 hrs.
attachment regulations for purposes of

considering competitive local exchange carrier

certification for JEA

WHITE - CUSTOMER YELLOW - REMITTANCE
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Begin to develop list of items to cover in 1.20
meeting with staff; review section 366.8062

for language useful for franchise agreement

and terms sheet; compose and send email on

same

Continue preparing memorandum addressing 2.10
issues relating to the FCC's pole attachment

regulations

Begin preparing draft territorial agreement 2.70
between JEA and Newco

Telephone call with PSC Staff (Long); review 0.50
of memos on Communications Act

interpretation

Review proposed term sheet for the franchise 1.50
agreement among the City of Jacksonville,

Legacy JEA, and Newco and prepare

comments relating to the same

Continue preparing memorandum addressing 1.20
issues relating to the FCC's pole attachment

regulations and confer with Ms. Clark

regarding the same

Review draft Franchise Agreement Term 1.20
Sheet; provide comments to draft; review Mr.

Crabb's comments

Review Non-Disclosure Agreement and 4.20
NextEra's request to engage PSC staff and

compose and send email on same; prepare for

and participate in conference call on applying

for a CLEC certificate; conference call on

billing for Vogtle charges; telephone call

regarding participant access to FPSC;

follow-up call with Mr. Kise

Telephone conference with Ms. Hill, et al 0.40
regarding CLEC certification issues

Continue preparing draft territorial agreement 1.50
between JEA and Newco

Review email and attached spreadsheet from 1.80

WHITE - CUSTOMER YELLOW - REMITTANCE
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Mr. Weissman; participation on conference
call with Mr. Weissman, et al
10/31/2019  SFC  Telephone call with Mr. Kise; compose first 2.60 hrs. 1105.00
draft of items to be covered in meeting with
FPSC staff; conference call; telephone call
with Ms. Dykes

10/31/2019 TC Attend regulatory issues conference call 1.20 hrs. 474.00

10/31/2019 TC Continue preparing draft territorial agreement 1.10 hrs. 434.50
between JEA and Newco

10/31/2019 TD Review email and attached Agreements from 2.00 hrs. 850.00

Mr. Weissman; participate in conference call
with Mr. Kise and Ms. Clark; review
follow-up email to Mr. Weissman and Mr.
Amdur; review memo on Items to Cover in
Meeting with FPSC staff

Total fees for this matter $40,230.00
TIMEKEEPER SUMMARY Rate Hours Fee Amount
Clark, Susan F. 425.00 32.30 $13,727.50
Crabb, Tom 395.00 52.80 $20,856.00
Deason, Terry 425.00 11.90 $5,057.50
Long, Brittany Adams 310.00 1.90 $589.00
BILLING SUMMARY
TOTAL FEES $40,230.00
TOTAL CHARGES FOR THIS BILL $40.230.00
PLUS NET BALANCE FORWARD $38.604.50
TOTAL BALANCE NOW DUE $78,834.50

BALANCE FORWARD SUMMARY
WHITE - CUSTOMER YELLOW - REMITTANCE
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Bill Number 33108

Bill Date Bill Number Billed Amount Amount Due
10/04/2019 32981 $38,604.50 $38,604.50

WHITE - CUSTOMER YELLOW - REMITTANCE







			Miliam Howard - 9-30-19


			Milam Howard expense - SFC Invoice


			3573660 - MILAM HOWARD


			On Demand


			1545862











			Pennington 178318


			Pennington 178943


			Pennington expenses 10-9-19 PGI


			Carlton Fields - 14200-40074_1032227


			The Radey Law Firm - 1341-01


			The Radey Law Firm - 1341-02














From: Hodges. Lawsikia

To: Gabriel, Jason

Subject: Fwd: procurement process bullet point primer
Date: Wednesday, October 16, 2019 4:43:25 PM
Attachments: ATTO00001.htm

image002.png
ATT00002.htm
Brief Outline of JEA ITN Process.docx
ATT00003.htm

Sent from my iPhone

Begin forwarded message:

From: "Rhode, Lynne C. (City of Jacksonville)" <rhodlc@jea.com>
Date: October 11, 2019 at 10:12:11 AM EDT
To: "Hodges, Lawsikia" <LHodges@coj.net>

Cc: "Durden, Stephen” <SMDurden@coj.net>
Subject: FW: procurement process bullet point primer

EXTERNAL EMAIL: This email originated from a non-COJ email address. Do not click
any links or open any attachments unless you trust the sender and know the content
is safe.

Good morning Lawsikia,

Please see the attached in response to your request and give me a call with any
questions.

Best,

Lynne

Lynne C. Rhode

Vice President and Chief Legal Officer

21 West Church Street Jacksonville, FL 32202
Office: (904) 665-4115

Email: rhodlc@jea.com




mailto:/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP (FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=8404CDC8EE0F4B97BAB8F4BEB5C9CFF8-LHODGES

mailto:JGabriel@coj.net

mailto:rhodlc@jea.com

mailto:LHodges@coj.net

mailto:SMDurden@coj.net

mailto:rhodlc@jea.com








 







 








From: RHosay@foley.com <RHosay@foley.com> 


Sent: Thursday, October 10, 2019 7:41 PM


To: Rhode, Lynne C. (City of Jacksonville) <rhodlc@jea.com>


Cc: BJGrossman@foley.com; MNeumann@foley.com


Subject: procurement process bullet point primer


Importance: High










 






[External Email - Exercise caution. DO NOT open attachments or click links from unknown senders or unexpected email.]


















Lynne, please find attached a bullet point primer of the procurement process. Let us know if this isn’t sufficient for the intended purpose. Thanks.




 




Robert H. Hosay





Foley & Lardner LLP


106 East College Avenue | Suite 900


Tallahassee, FL 32301


P 850.513.3382




M 850.559.0356





View

 My Bio [foley.com]


Visit

 Foley.com [foley.com]
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The information contained in this message, including but not limited to any attachments, may be confidential or protected by the attorney-client or work-product privileges. It is not intended for transmission to, or receipt by, any unauthorized persons. If

 you have received this message in error, please (i) do not read it, (ii) reply to the sender that you received the message in error, and (iii) erase or destroy the message and any attachments or copies. Any disclosure, copying, distribution or reliance on

 the contents of this message or its attachments is strictly prohibited, and may be unlawful. Unintended transmission does not constitute waiver of the attorney-client privilege or any other privilege. Legal advice contained in the preceding message is solely

 for the benefit of the Foley & Lardner LLP client(s) represented by the Firm in the particular matter that is the subject of this message, and may not be relied upon by any other party. Unless expressly stated otherwise, nothing contained in this message should

 be construed as a digital or electronic signature, nor is it intended to reflect an intention to make an agreement by electronic means.









-----------------------------------------------------------------


Florida has a very broad Public Records Law. Virtually all written communications to or from State and Local Officials and employees are public records available to the public and media upon request. Any email sent to or from JEA’s system may be considered

 a public record and subject to disclosure under Florida’s Public Records Laws. Any information deemed confidential and exempt from Florida’s Public Records Laws should be clearly marked. Under Florida law, e-mail addresses are public records. If you do not

 want your e-mail address released in response to a public-records request, do not send electronic mail to this entity. Instead, contact JEA by phone or in writing.































JEA Invitation to Negotiate #127-19 for Strategic Alternatives


Purpose of ITN:


· Evaluate proposals for strategic alternatives, subject to the minimum requirements JEA set forth in the ITN, aligned with JEA’s goal of maximizing customer, community, environmental, and financial value over the long term.


Cone of Silence/Prohibition on Ex Parte Communications:


· Posting of ITN through award of contract


· All communications regarding the process must be directed to Designated Procurement Representatives 


Solicitation Phase:


· Post ITN to procurement page to initiate process


· Changes to ITN or addenda will be posted as addenda to the ITN on the JEA website


· Public meeting to formally receive Replies


Q&A Process:


· Bidders may submit formal questions in writing via email to the Designated Procurement Representatives


· JEA answers questions in formal written communication to be posted on the website


Evaluation Phase:


· Responsiveness review: Replies will first be reviewed to ensure that they meet the mandatory requirements set forth in Section 3.1.1 of the ITN


· All responsive Replies will be evaluated against the evaluation criteria in Section 3.2.3 of the ITN by the evaluation team to establish a competitive range of Replies reasonably susceptible of award 


· JEA may then select the Respondents within the competitive range with which to commence negotiations


· Public meeting to conclude the evaluation phase and formulate the list of bidders that will advance to negotiations


Negotiation Phase:


· Negotiation team will meet with selected Respondents and request additional written submissions (including Revised Replies and Best and Final Offers or “BAFOs”) to negotiate terms of a potential contract


· Public meeting to discuss recommended award


· JEA Board will consider the recommendation


· Post Notice of Intent to Award on website


City Council Approval:


· City Council must vote to approve the contract 


Timeline:


			ITN posted on website


			August 2, 2019


			





			Deadline to submit written questions via email to Designated Procurement Representatives


			September 10, 2019   2:00pm


			





			JEA posting of answers to the Respondent’s questions


			September 16, 2019


			





			Deadline to submit Replies


			October 7, 2019   12:00pm


			





			Bid opening (formal acknowledgement of Replies received)


			October 7, 2019   2:00pm


			Public Meeting





			Evaluation team meeting and posting of Notice of Intent to Negotiate


			October 14, 2019   4:00pm


			Public Meeting





			Negotiation sessions with Respondents and Negotiation Strategy Sessions amongst negotiation team


			October 15, 2019 - TBD


			[bookmark: _GoBack]Shade Meetings


- Not open to the public


- Recorded


-Recordings and records will be public record after the conclusion of the procurement process (except for those sections of the recordings and documents that are otherwise exempt, i.e., trade secrets)





			Negotiation team meeting and posting of Notice of Intent to Award


			TBD


			Public Meeting





			JEA Board consideration


			TBD


			Public Meeting





			City Council consideration


			TBD


			Public Meeting











4829-9740-6121.2


4829-9740-6121.2


4829-9740-6121.2











From: Gabriel, Jason

To: Hodges. Lawsikia; "rhodlc@jea.com”; Durden. Stephen

Cc: Rondinelli, Mellissa

Subject: GC-#1310408-v1-Memo_re_CC_Role_with_JEA &_Merits_of ITN.docx
Date: Sunday, October 06, 2019 12:59:55 PM

Attachments: GC-#1310408-v1-Memo re CC Role with JEA & Merits of ITN.docx

Lynne, Lawsikia & Steve —

I made some revision to this memo. Please review, and modify further as necessary. I'd like to see a
final cut that you 3 agree to; | promised the CM a final memo on this tomorrow (Monday).

Thank you,

-Jason G.



mailto:/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP (FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=C33B6A21184C473AA694D57E6BF6A79D-JGABRIEL
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CITY OF JACKSONVILLE


117 WEST DUVAL STREET


SUITE 480


JACKSONVILLE, FL 32202


PHONE: (904) 255-5100








	MEMORANDUM





TO:		Honorable Council Member Brenda A. Priestly Jackson





CC:		Jason R. Gabriel, General Counsel


	


FROM:	Lawsikia J. Hodges, Deputy General Counsel


		Lynne Rhode, Chief Legal Officer - JEA


		Stephen M. Durden, Chief Assistant


 


RE:	Role of the City (City Council) with JEA & Meaning of “Merits” of JEA ITN





DATE:	October 6, 2019	











Questions Presented


1. You have asked what authority the City Council has with respect to JEA, particularly in the context of exploring strategic alternatives that include possible sale of JEA’s assets through a public procurement process.





2. You have asked for additional guidance on what is meant by the “merits of the ITN 127-19 solicitation terms” with respect to public procurement communication restrictions.





Short Answers


1. The JEA is an independent body politic governed by special Florida legislative act, Article 21 of the City Charter. In accordance with Section 21.04(b), JEA has specified independent authority to sell its assets.  In the event such sale constitutes the transfer of any function or operation which comprises more than ten percent of the total utilities system, under Section 21.04(p) City Council has the authority to approve or not approve sending such sale to voter referendum. Section 21.11, Charter, grants to the City Council, pursuant to a supermajority vote, plenary authority over JEA. 





2. City Council members, as potential JEA representatives with approval authority over an ITN 127-19 outcome, must refrain from discussion of non-public substantive considerations regarding the minimum requirements of the ITN in any way which could sway, influence or alter the procurement process (i.e., providing tips, hints or messaging that provides an advantage or disadvantage to one bidder over another).





Answer


Question 1.





Jacksonville’s independent agencies, including the JEA, were established by acts of the Florida Legislature and are named in Section 18.07 of the City Charter. The City Charter proscribes certain structural, governance, budgetary, financial, and other rules applicable to the independent agencies where not otherwise in conflict with agency-specific rules.  





Article 21 of the City Charter, a special act of the Florida Legislature, creates the JEA, defining its responsibilities, authority, and power. JEA was created for the purpose of “acquiring, constructing, operating, financing, and otherwise having plenary authority with respect to electric, water, sewer, natural gas and such other utility systems as may be under its control now or in the future.” City Charter § 21.01.  The express powers outlined by the JEA Charter include “implied powers necessary or incidental to carrying out the expressed powers and the expressed purposes for which JEA is created.” City Charter § 21.05.  





The majority of JEA’s expressed powers are spelled out at Section 21.04 (“Powers”).  JEA may, under City Charter Section 21.04(b)(4), “sell, lease or otherwise transfer, with or without consideration,” any property, equipment, facilities or property rights “when in JEA’s discretion it is no longer needed or useful, or such sale, lease or transfer otherwise is in the best interest of JEA, all upon such terms and conditions as JEA shall by resolution fix and determine.”  Id.  JEA may not “transfer any function or operation which comprises more than ten percent of the total of the utilities system by sale, lease or otherwise to any other utility, public or private without approval of the council; provided, however, that no approval by the council shall become effective without subsequent referendum approval of the terms and conditions of the sale.,” City Charter § 21.04(p). Hence, if and when the JEA were to decide to sell or otherwise transfer more than ten percent of the utility upon such terms set by resolution of the JEA Board, such sale ultimately would require the approval of City Council and subsequent referendum.[footnoteRef:1] [1:  We note that an express power of City Council under Article 21 is the ability to amend Article 21.  In particular, Section 21.11 of the City Charter grants the City Council the authority, in accordance with the procedures outlined at that Section and consistent with its general Article 3 amendment power, to amend or repeal any portion of Article 21 by a two-thirds vote of the membership.  ] 






Notwithstanding, Section 21.11, Charter, grants to the City Council, pursuant to a supermajority vote, plenary authority over JEA. The Council could eliminate JEA and have its duties taken over by newly created City Department if it desired to. With a supermajority vote, the Council has the power to amend the powers functions and duties of JEA, increasing or decreasing JEA's powers or discretion.  The Council could modify JEA's relationship with the rest of the Consolidated Government by increasing or decreasing JEA's required use of Central Services.





However, so long as JEA remains in the Charter as an independent agency, the Council (as well as JEA) must stay within their respective spheres. For example, so long as Article 21 grants JEA particular powers and duties, the Council may not interfere with JEA's exercise of such powers and duties.  In other words, and oversimplified, the Charter grants to JEA, inter alia, the power to operate the City's electric utility, JEA, and only JEA, may operate such utility. Similarly, the Council may not, consistent with the Charter, operate the City's electric utility, directly or indirectly. While the Council may modify or repeal any or all of Article 21 by supermajority vote, the Council may not use an amendment to Article 21 as a backdoor method of amending another provision of the Charter.  For example, Section 3.01(e)(2), Charter, requires further approval by referendum of the electors for certain specified categories of the Charter such as matters involving the Council Auditor or the General Counsel.





Question 2.





The purpose of public bidding is to “protect the public against collusive contracts; to secure fair competition upon equal terms to all bidders; to remove not only collusion but temptation for collusion and opportunity for gain at public expense; to close all avenues to favoritism and fraud in its various forms; to secure the best values for the [public body] at the lowest possible expense, and to afford an equal advantage to all desiring to do business with the [public body], by affording an opportunity for an exact comparison of bids.” Wester v. Belote, 138 So. 721 (Fla. 1931).  





The JEA procurement code and state law contain important limitations on communications that may provide any vendors competitive advantage or otherwise harm the integrity of the competitive process.  Ex parte communications during the cone of silence period[footnoteRef:2] are strictly prohibited.  F.S. §287.057(23); JEA Procurement Code (1996), as amended, §1-110.  In addition, it is unlawful for any public servant to intentionally attempt to influence a competitive solicitation by disclosing (except as authorized by law) material information concerning the competitive solicitation when such information is not publicly disclosed.  F.S. § 838.22(1). [2:  The cone of silence period began with issuance of ITN 127-19 on August 2, 2019 and will end when the JEA Board makes a contract award and all bid protests, if any, have been resolved.] 






In order to assist City Council members with their obligation as potential JEA representatives in ITN 127-19 to comply with the communication restrictions of public procurement laws, this office prepared memoranda to City Council members dated August 27, 2019 and September 24, 2019.  In such memoranda, we offered practical guidelines for communications between members and other parties, including vendors/respondents, the public, and the media.  Such guidelines included a prohibition on member discussion of the merits of the ITN 127-19 solicitation terms.  You have asked for additional clarity as to what constitutes the merits of the ITN solicitation terms.  





The terms of ITN 127-19 are set forth within the solicitation document, available at jea.com/strategicalternatives, and reflect certain required terms (or “minimum requirements”) the JEA Board specified in order for any possible proposed strategic alternative to be considered viable (see JEA Board Resolution 2019-07 (July 23, 2019)).  Specifically, page 19 of ITN 127-19 provides those minimum requirements.  That information, as well as all information contained in ITN 127-19 and its addenda, is public and may readily be shared and referenced by City Council members.  





Discussion of the actual merits of such solicitation terms, however, by City Council members (as potential decision-makers) may provide signals to various audiences, including vendors/respondents, that give certain parties competitive advantage and/or influence the ongoing competitive solicitation.  “Merits” is defined as “the elements or grounds of a claim or defense; the substantive considerations to be taken into account in deciding a case, as opposed to extraneous or technical points.” Black's Law Dictionary (11th ed. 2019). 





Thus, City Council members should not communicate non-public substantive considerations regarding the minimum requirements of the ITN in any way which could sway, influence or alter the procurement process. By way of example, this could include providing tips, hints or messaging that provides an advantage or disadvantage to one bidder over another. The reason for this is because such communications may benefit or harm certain vendors/respondents and/or provide material information that could influence the ongoing competitive solicitation.  





As with all public procurement processes, and as this Office has stressed in its memoranda to the City Council, whether a specific communication or action is permitted or prohibited by law and best government procurement practices will vary depending on the type and content of the communication in question. Ultimately each official will have to exercise their professional judgment in engaging in their various conversations regarding JEA related matters. When in doubt, please do not hesitate to seek further advice from this Office. 








Conclusion





The JEA is an independent body politic governed by special Florida legislative act, Article 21 of the City Charter. In accordance with Section 21.04(b), JEA has specified independent authority to sell its assets.  In the event such sale constitutes the transfer of any function or operation which comprises more than ten percent of the total utilities system, under Section 21.04(p) City Council has the authority to approve or not approve sending such sale to voter referendum. Section 21.11, Charter, grants to the City Council, pursuant to a supermajority vote, plenary authority over JEA. 


City Council members, as potential JEA representatives with approval authority over an ITN 127-19 outcome, must refrain from discussion of non-public substantive considerations regarding the minimum requirements of the ITN in any way which could sway, influence or alter the procurement process (i.e., providing tips, hints or messaging that provides an advantage or disadvantage to one bidder over another).


We trust that this responds to your inquiry.  Should you have any questions or require additional information, please do not hesitate to contact us for further discussion.
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From: Miller, Carla

To: Hodges. Lawsikia

Subject: ITN

Date: Wednesday, December 18, 2019 3:47:15 PM
Attachments: Data on ITN Dec 18.docx

Dear Lawsikia,

| have attached excerpts from the confidential ITN meetings for your review. (call me for password)
It shows the impact of the timeline on the Respondents. | don’t know for sure, but | believe the
deadline (end of January) may have been created by Aaron Zahn. You can see in the attached notes
how it has been discussed in the confidential meetings.

Based upon the Sunshine issue (which we will discuss further in a bit), the timeline, the removal of
the CEO, the City Council actions and the Performance Plan (PUP), it is my recommendation that the
JEAITN process be terminated immediately. The Respondents are going into an intense stage in the
next 2-3 weeks. If there is a time to “pull the plug” it is now.

Carla

Carla Miller

Director, ECO

Ethics, Compliance and Oversight
(904) 255-5507 Hotline (904) 630-1015
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From: Lotzia, Emerson

To: "Traynham, Earle"

Cc: Hodges. Lawsikia; "popeja@jea.com"; Brian Dawes - Edwards, Cohen, Sanders, Dawson & Mangu, P.A.
(bdawes@edcolaw.com); Wrenn. Chris; "Noriega, Elizabeth"

Subject: JEA Entry and Testing Agreement - DCRDA - Need Signature from the Chair

Date: Wednesday, October 16, 2019 2:17:19 PM

Attachments: scan_popeja 2019-10-16-10-04-59.pdf

Earle,

Please see the attached Agreement signed by JEA.

Could you ask the Chair to sign and return a signed copy to all those copied with this email?

Emevsan M. Latzia

Assistant General Counsel
Government Operations Department
Office of General Counsel

City of Jacksonville

117 W. Duval St., Suite 480
Jacksonville, FL 32202

Phone: 904.255.5062

Email: ELotzia@coj.net
http://www.coj.net/ogc.aspx

PLEASE NOTE THAT UNDER FLORIDA’S PUBLIC RECORDS LAW, COMMUNICATIONS
TO AND FROM CITY OF JACKSONVILLE OFFICIALS ARE SUBJECT TO PUBLIC
DISCLOSURE.

From: Pope, Jordan A - Dir Economic Development and Real Estate [mailto:popeja@jea.com]
Sent: Wednesday, October 16, 2019 10:07 AM

To: Lotzia, Emerson; Brian Dawes

Cc: Hodges, Lawsikia

Subject: RE: JEA Entry and Testing Agreement - DCRDA - Adding this agreement to the Agenda

EXTERNAL EMAIL: This email originated from a non-COJ email address. Do not click any links or
open any attachments unless you trust the sender and know the content is safe.

Entry and testing agreement with JEA signature is attached. Please let me know when it has been
signed by the RDA.

Thanks,

Jordan Pope

Director, Economic Development and Real Estate
Direct: (904) 665-7765
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ENTRY AND TESTING AGREEMENT

This Entry and Testing Agreement (this “Agreement”) is made as of the day of
, 2019, by and between Duval County Research and Development Authority, a body
politic and corporate (“DCRDA”), and JEA, a body politic and corporate (“JEA”).

A. DCRDA is the owner of those certain lands located in Duval County, Florida, as more
particularly described on Exhibit A attached hereto (collectively, the “Property”).

B. JEA is interested in acquiring fee simple title and easement interests in portions of the
Property for utility purposes. In order for JEA to determine the feasibility of the Property for its intended
use as well as its environmental regulatory status, it is necessary for JEA to enter upon and inspect the
Property. As an accommodation to JEA, DCRDA is willing to permit JEA to enter upon the Property to
conduct such inspections, under the terms and conditions stated herein.

NOW, THEREFORE, in consideration of the mutual covenants and agreements contained herein,
the receipt and sufficiency of which are hereby acknowledged, the parties agree as follows:

1. DCRDA grants to JEA and its contractors, agents, employees and assigns the right to
enter upon the Property to conduct and perform all or any of the following activities to determine its
feasibility for JEA’s intended use as well as its environmental and regulatory status: boundary and
topographic surveys, wetlands surveys and determinations, geotechnical soil borings and analyses, Phase
I and Phase II environmental assessments (including but not limited to testing of soil, sediments,
groundwater, surface water, air, and vapor) , and such other physical tests and inspections (invasive and
non-invasive) of the Property which JEA may deem necessary or advisable (the “Permitted Activities”).
JEA will be responsible for any and all costs related to the Permitted Activities. JEA shall deliver to
DCRDA all copies of any information, studies or reports created, produced or provided, whether created
by JEA or JEA consultants, simultaneous with such creation or production. All such materials are
delivered by JEA without representation or warranty whatsoever.

2. JEA agrees to exercise due care in the performance of all Permitted Activities on the
Property, and to not interfere with DCRDA’s or any other authorized party’s activities on the Property.
Upon the completion of the Permitted Activities, JEA will restore the Property to substantially the
condition that existed immediately prior to JEA’s entry thereon, reasonable wear and tear and damage not
caused by JEA excepted. Prior to making any entry upon the Property, JEA’s contractors shall indemnify
DCRDA as per Exhibit “B” and shall deliver to DCRDA an insurance certificate evidencing the types of
coverages with limits no less than shown in Exhibit “C”. JEA, and not DCRDA, is responsible for any
and all loss, damage, and liability JEA and its agents and invitees suffer or proximately cause while
present on the Property for any performance of the Permitted Activities.

3. Subject to the provisions and limitations of Section 768.28, Florida Statutes, which are
neither waived, expanded, or altered hereby, JEA shall indemnify and hold DCRDA harmless from and
against any and all claims, costs, expenses and damages to persons and/or property incurred by, through,
or out of the JEA’s entry and inspections on the Property, unless caused by preexisting conditions of the
Property or DCRDA’s negligence. This provision shall survive the termination of this agreement.

4. This Agreement will terminate on the earlier of ninety (90) days after execution hereof,
or the entry into a purchase agreement between DCRDA and JEA for the Property.

3 No obligation to purchase or sell the Property is created, inferred or implied by this
Agreement.







6. This Agreement may be executed in several counterparts, all of which taken together will
constitute a single agreement although both parties may not have executed the same counterpart. This
Agreement is governed by and will be construed in accordance with the laws of the State of Florida. PDF
copies of this Agreement executed by a party shall operate as and may be relied upon as an original
signature.

IN WITNESS WHEREOF, the undersigned have executed this Agreement effective as the date first
above written.

DCRDA:

Duval County Research and Development Authority,
a body politic and corporate

By:

Print:

Title:

JEA:

JEA, a body politic and corporate

By:

ordan Pope
Director, Economic Development and Real
Estate







EXHIBIT A

RE# 173970-0485
Lot 12, First Coast Technology Park, as recorded in Plat Book 60, Page 125, public records of
Duval County, Florida

RE# 173970-0495 _
Lot 13, First Coast Technology Park, as recorded in Plat Book 60, Page 125, public records of
Duval County, Florida

RE# 173970-0505
Lot 14, First Coast Technology Park, as recorded in Plat Book 60, Page 125, public records of
Duval County, Florida

RE# 173970-0515
Lot 15, First Coast Technology Park, as recorded in Plat Book 60, Page 125, public records of
Duval County, Florida

(O8]







Exhibit B
JEA’s contractors (“Contractor” or "Indemnifying Parties”) shall hold harmless,
indemnify, and defend DCRDA and DCRDA’s members, officers, officials, employees and
agents (collectively the “Indemnified Parties”) from and against, without limitation, any and all
claims, suits, actions;, losses, damages, injuries, liabilities, fines, penalties, costs and expenses of
whatsoever kind or nature, which may be incurred by, charged to or recovered from any of the
foregoing Indemnified Parties for:

1. General Tort Liability, for any negligent act, error or omission, recklessness or
intentionally wrongful conduct on the part of the Contractor that causes injury (whether mental
or corporeal) to persons (including death) or damage to property, whether arising out of or
incidental to the Indemnifying Parties’ performance of this Agreement (also referred to in this
Exhibit B and Exhibit C as the “Contract”), operations, services or work performed hereunder
(“Services™); and

2. Environmental Liability, to the extent this Contract contemplates environmental
exposures, arising from or in connection with any environmental, health and safety liabilities,
claims, citations, clean-up or damages whether arising out of or relating to the operation or other
activities performed in connection with the Contract; and

3. Intellectual Property Liability, to the extent this Contract contemplates intellectual
property exposures, arising directly or indirectly out of any allegation that the Services, any
product generated by the Services, or any part of the Services as contemplated in this Contract,
constitutes an infringement of any copyright, patent, trade secret or any other intellectual
property right. If in any suit or proceeding, the Services, or any product generated by the
Services, is held to constitute an infringement and its use is permanently enjoined, the
Indemnifying Parties shall, immediately, make every reasonable effort to secure within 60 days,
for the Indemnified Parties a license, authorizing the continued use of the Service or product. If
the Indemnifying Parties fail to secure such a license for the Indemnified Parties, then the
Indemnifying Parties shall replace the Service or product with a non-infringing Service or
product or modify such Service or product in a way satisfactory to Buyer, so that the Service or
product is non-infringing.

If an Indemnifying Party exercises its rights under this Contract, the Indemnifying Party will (1)
provide reasonable notice to the Indemnified Parties of the applicable claim or liability, and (2)
allow Indemnified Parties, at their own expense, to participate in the litigation of such claim or
liability to protect their interests. The scope and terms of the indemnity obligations herein
described are separate and apart from, and shall not be limited by any insurance provided
pursuant to the Contract or otherwise. Such terms of indemnity shall survive the
expiration or termination of the Contract.

In the event that any portion of the scope or terms of this indemnity is in derogation of Section
725.06 or 725.08 of the Florida Statutes, all other terms of this indemnity shall remain in full
force and effect. Further, any term which offends Section 725.06 or 725.08 of the Florida
Statutes will be modified to comply with said statutes.







Exhibit C

INSURANCE REQUIREMENTS

Without limiting its liability under this Contract, Contractor shall at all times during the term of this
Contract procure prior to commencement of work and maintain at its sole expense during the life of this
Contract (and Contractor shall require its, subcontractors, laborers, materialmen and suppliers to
provide, as applicable), insurance of the types and limits not less than amounts stated below:

Insurance Coverages

Schedule Limits
Worker’s Compensation Florida Statutory Coverage
Employer’s Liability $ 1,000,000 Each Accident

$ 1,000,000 Disease Policy Limit
$ 1,000,000 Each Employee/Disease

This insurance shall cover the Contractor (and, to the extent they are not otherwise insured, its
subcontractors) for those sources of liability which would be covered by the latest edition of the standard
Workers” Compensation policy, as filed for use in the State of Florida by the National Council on
Compensation Insurance (NCCI), without any restrictive endorsements other than the Florida Employers
Liability Coverage Endorsement (NCCI Form WC 09 03), those which are required by the State of Florida,
or any restrictive NCCI endorsements which, under an NCCI filing, must be attached to the policy (i.e.,
mandatory endorsements). In addition to coverage for the Florida Workers” Compensation Act, where
appropriate, coverage is to be included for the Federal Employers’ Liability Act, USL&H and Jones, and
any other applicable federal or state law.

Commercial General Liability $2,000,000 General Aggregate Per Project
$2,000,000 Products & Comp. Ops. Agg.
$1,000,000 Personal/ Advertising Injury
$1,000,000 Each Occurrence
$ 50,000 Fire Damage
$ 5,000 Medical Expenses

Such insurance shall be no more restrictive than that provided by the most recent version of the standard
Commercial General Liability Form (ISO Form CG 00 01) as filed for use in the State of Florida without
any restrictive endorsements other than those reasonably required by the DCRDA’s Office of Insurance
and Risk Management. An Excess Liability policy or Umbrella policy can be used to satisfy the above
limits.

Automobile Liability $1,000,000 Combined Single Limit
(Coverage for all automobiles, owned, hired or non-owned used in performance of the Contract)

Such insurance shall be no more restrictive than that provided by the most recent version of the standard
Business Auto Coverage Form (ISO Form CA0001) as filed for use in the State of Florida without any
restrictive endorsements other than those which are required by the State of Florida, or equivalent
manuscript form, must be attached to the policy equivalent endorsement as filed with ISO (ie.,
mandatory endorsement).

Pollution Liability $1,000,000 per Loss
$2,000,000 Annual Aggregate







Any entity hired to perform services as part of this Contract for environmental or pollution related
concerns shall maintain Contractor’s Pollution Liability coverage. Such Coverage will include bodily
injury, sickness, and disease, mental anguish or shock sustained by any person, including death; property
damage including physical injury to destruction of tangible property including resulting loss of use
thereof, cleanup costs, and the loss of use of tangible property that has not been physically injured or
destroyed; defense including costs charges and expenses incurred in the investigation, adjustment or
defense of claims for such compensatory damages; coverage for losses caused by pollution conditions
that arises from the operations of the contractor including transportation.

Pollution Legal Liability $1,000,000 per Loss
$2,000,000 Aggregate

Any entity hired to perform services as a part of this Contract that require disposal of any hazardous

material off the job site shall maintain Pollution Legal Liability with coverage for bodily injury and
property damage for losses that arise from the facility that is accepting the waste under this contract.

Additional Insurance Provisions

A. Additional Insured: All insurance except Worker's Compensation shall be endorsed to name
DCRDA and DCRDA’s members, officials, officers, employees and agents as Additional Insured.
Additional Insured for General Liability shall be in a form no more restrictive than CG2026,
Automobile Liability CA2048.

B. Waiver of Subrogation. All required insurance policies shall be endorsed to provide for a waiver of
underwriter’s rights of subrogation in favor of DCRDA and its members, officials, officers employees

and agents.

C. Contractor’s Insurance Primary. The insurance provided by the Contractor shall apply on a primary
basis to, and shall not require contribution from, any other insurance or self-insurance maintained by
DCRDA and any DCRDA members, officials, officers, employees and agents.

D. Deductible or Self-Insured Retention Provisions. All deductibles and self-insured retentions
associated with coverages required for compliance with this Contract shall remain the sole and
exclusive responsibility of the named insured Contractor. Under no circumstances will DCRDA and
its members, officers, directors, employees, representatives, and agents be responsible for paying any
deductible or self-insured retentions related to this Contract.

E. Contractor’s Insurance Additional Remedy. Compliance with the insurance requirements of this
Contract shall not limit the liability of the Contractor or its Subcontractors, employees or agents to the
DCRDA or others. Any remedy provided to DCRDA and DCRDA’s members, officials, officers,
employees or agents shall be in addition to and not in lieu of any other remedy available under this

Contract or otherwise.

F. Waiver/Estoppel. Neither approval by DCRDA nor failure to disapprove the insurance furnished by
Contractor shall relieve Contractor of Contractor’s full responsibility to provide insurance as required

under this Contract.

G. Certificates of Insurance. Contractor shall provide the DCRDA Certificates of Insurance that shows
the corresponding Contract Number in the Description, if known, Additional Insureds as provided

above and waivers of subrogation. The certificates of insurance shall be mailed to City of
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Jacksonville (Attention: Chief of Risk Management), 117 W. Duval Street, Suite 335,
Jacksonville, Florida 32202.

. Carrier Qualifications. The above insurance shall be written by an insurer holding a current
certificate of authority pursuant to chapter 624, Florida State or a company that is declared as an
approved Surplus Lines carrier under Chapter 626 Florida Statutes. Such Insurance shall be written
by an insurer with an A.M. Best Rating of A- VII or better.

Notice. The Contractor shall provide an endorsement issued by the insurer to provide DCRDA thirty
(30) days prior written notice of any change in the above insurance coverage limits or cancellation,
including expiration or non-renewal. If such endorsement is not provided, the Contractor shall
provide a thirty (30) days written notice of any change in the above coverages or limits, coverage
being suspended, voided, cancelled, including expiration or non-renewal.

Survival.. Anything to the contrary notwithstanding, the liabilities of the Contractor under this
Contract shall survive and not be terminated, reduced or otherwise limited by any expiration or

termination of insurance coverage.

. Additional Insurance. Depending upon the nature of any aspect of any project and its accompanying
exposures and liabilities, the DCRDA may reasonably require additional insurance coverages in
amounts responsive to those liabilities, which may or may not require that DCRDA also be named as

an additional insured.

Special Provisions: Prior to executing this Agreement, Contractor shall present this Contract and
Exhibit B & C to its Insurance Agent affirming: 1)  That the Agent has personally reviewed the
insurance requirements of the Contract Documents, and(2) That the Agent is capable (has proper
market access) to provide the coverages and limits of liability required on behalf of Contractor.









Mobile: (904) 631-2188

From: Lotzia, Emerson <ELotzia@coj.net>

Sent: Wednesday, October 9, 2019 10:44 AM

To: Brian Dawes <bdawes@edcolaw.com>; 'Noriega, Elizabeth' <enoriega@unf.edu>

Cc: Hodges, Lawsikia <LHodges@coj.net>; Pope, Jordan A - Dir Economic Development and Real
Estate <popeja@jea.com>; 'Traynham, Earle' <traynham@unf.edu>

Subject: JEA Entry and Testing Agreement - DCRDA - Adding this agreement to the Agenda

[External Email - Exercise caution. DO NOT open attachments or click links from unknown
senders or unexpected email.]

Brian,
These changes are fine.
Elizabeth,

Please put this agreement on the Agenda and have copies for the Board Members and public at the
meeting.

Emewsan M. Latzia

Assistant General Counsel
Government Operations Department
Office of General Counsel

City of Jacksonville

117 W. Duval St., Suite 480
Jacksonville, FL 32202

Phone: 904.255.5062

Email: ELotzia@coj.net
http://www.coj.net/ogc.aspx [coj.net

PLEASE NOTE THAT UNDER FLORIDA’S PUBLIC RECORDS LAW, COMMUNICATIONS
TO AND FROM CITY OF JACKSONVILLE OFFICIALS ARE SUBJECT TO PUBLIC
DISCLOSURE.

From: Brian Dawes [mailto:bdawes@edcolaw.com]

Sent: Monday, October 07, 2019 12:24 PM

To: Lotzia, Emerson; 'Traynham, Earle'; 'Noriega, Elizabeth'

Cc: Hodges, Lawsikia; 'popeja@jea.com’

Subject: RE: Revisions to JEA Entry and Testing Agreement - DCRDA
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EXTERNAL EMAIL: This email originated from a non-COJ email address. Do not click any links or
open any attachments unless you trust the sender and know the content is safe.

Emerson, two small tweaks. I'd like to make it clear that any reports etc. provided to DCRDA are
without any rep or warranty by JEA. Also | think there was a typo in p.2 deleting the word ‘excepted’.
See attached. Also, we're checking to make sure the consultants carry the requisite insurance.

Thanks, Brian

Brian Dawes

Edwards, Cohen, Dawson, Noble & Dawes, P.A.
200 W. Forsyth Street, Suite 1300

Jacksonville, Florida 32202

904.633.7979 (main)

904.633.9679 (direct)

904.633.9026 (fax)

bdawes@edcolaw.com

From: Lotzia, Emerson <ElLotzia@coj.net>

Sent: Sunday, October 06, 2019 9:14 AM

To: Brian Dawes <bdawes@edcolaw.com>; 'Traynham, Earle' <traynham@unf.edu>; 'Noriega,
Elizabeth' <enoriega@unf.edu>

Cc: Hodges, Lawsikia <LHodges@coj.net>; 'popeja@jea.com' <popeja@jea.com>

Subject: Revisions to JEA Entry and Testing Agreement - DCRDA

Brian,

Please see the attached revised agreement. Our client is reviewing simultaneously and there may be
additional comments.

Earle and Elizabeth,

This agreement should be on the Agenda (or Revised and Re-Published Agenda, if the Agenda is
already published) and PUBLIC COMMENT should be the first item on the Agenda.

Thanks.

Emevson M. Latzia

Assistant General Counsel
Government Operations Department
Office of General Counsel

City of Jacksonville
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117 W. Duval St., Suite 480
Jacksonville, FL 32202
Phone: 904.630.3559
Email: ELotzia@coj.net

http://www.coj.net/ogc.aspx [coj.net

PLEASE NOTE THAT UNDER FLORIDA’S PUBLIC RECORDS LAW, COMMUNICATIONS
TO AND FROM CITY OF JACKSONVILLE OFFICIALS ARE SUBJECT TO PUBLIC
DISCLOSURE.

Disclaimer regarding Uniform Electronic Transactions Act (UETA) (Florida Statutes Section
668.50): If this communication concerns negotiation of a contract or agreement, UETA does
not apply to this communication; contract formation in this matter shall occur only with
manually-affixed original signatures on original documents.

Disclaimer regarding Uniform Electronic Transactions Act (UETA) (Florida Statutes Section
668.50): If this communication concerns negotiation of a contract or agreement, UETA does
not apply to this communication; contract formation in this matter shall occur only with
manually-affixed original signatures on original documents.

Florida has a very broad Public Records Law. Virtually all written communications to or from
State and Local Officials and employees are public records available to the public and media
upon request. Any email sent to or from JEA’s system may be considered a public record and
subject to disclosure under Florida’s Public Records Laws. Any information deemed
confidential and exempt from Florida’s Public Records Laws should be clearly marked. Under
Florida law, e-mail addresses are public records. If you do not want your e-mail address
released in response to a public-records request, do not send electronic mail to this entity.
Instead, contact JEA by phone or in writing.
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From: RHosay@foley.com

To: Hodges. Lawsikia
Date: Thursday, December 19, 2019 11:09:52 AM
Attachments: image002.png

Memorandum re Confidentiality of Respondents.pdf

EXTERNAL EMAIL: This email originated from a non-COJ email address. Do not click any links or
open any attachments unless you trust the sender and know the content is safe.

Robert H. Hosay

Foley & Lardner LLP

106 East College Avenue | Suite 900
Tallahassee, FL 32301

P 850.513.3382

M 850.559.0356

View My Bio
Visit Foley.com

=FOLEY

FOLEY & LARDMNER LLP
E R

e Austin @ Boston e Brussels @ Chicago @ Dallas @ Denver ® Detroit ® Houston @ Jacksonville ® Los Angeles @
Madison @ Mexico City @ Miami @ Milwaukee ® New York @ Orlando @ Sacramento ® San Diego ® San Francisco
e Silicon Valley e Tallahassee ® Tampa ® Tokyo @ Washington D.C. @

The information contained in this message, including but not limited to any attachments, may
be confidential or protected by the attorney-client or work-product privileges. It is not
intended for transmission to, or receipt by, any unauthorized persons. If you have received this
message in error, please (i) do not read it, (ii) reply to the sender that you received the message
in error, and (iii) erase or destroy the message and any attachments or copies. Any disclosure,
copying, distribution or reliance on the contents of this message or its attachments is strictly
prohibited, and may be unlawful. Unintended transmission does not constitute waiver of the
attorney-client privilege or any other privilege. Legal advice contained in the preceding
message is solely for the benefit of the Foley & Lardner LLP client(s) represented by the Firm
in the particular matter that is the subject of this message, and may not be relied upon by any
other party. Unless expressly stated otherwise, nothing contained in this message should be
construed as a digital or electronic signature, nor is it intended to reflect an intention to make
an agreement by electronic means.
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. ATTORNEYS AT LAW

. 106 EAST COLLEGE AVENUE, SUITE 900
TALLAHASSEE, FL 32301-7732
850.222.6100

FOLEY & LARDNER LLP 850.561.6475
WWW.FOLEY.COM

rhosay@foley.com
850.513.3382

MEMORANDUM

CLIENT-MATTER NUMBER
123214-0101

TO: Lynne Rhode
FROM: Robert Hosay

Benjamin Grossman
Mallory Neumann

DATE: October 15, 2019

RE: Confidentiality of the Respondents

QUESTION PRESENTED
Whether the identity of the Respondents is confidential.
SHORT ANSWER

Yes, the identities of the Respondents are confidential until such time as the JEA
provides notice of an intended decision or until 30 days after the opening of final replies,
whichever is earlier.

ANSWER & ANALYSIS

JEA has inquired into the confidentiality of the identities of the Respondents that
submitted Replies to JEA’s Invitation to Negotiate #127-19 for Strategic Alternatives (“ITN”).
The names of the Respondents are confidential because the names of the Respondents are a part
of their Replies, which are exempt from public disclosure pursuant to section 119.071(1)(b),
Florida Statutes. Maintaining the confidentiality of the Respondents’ identities best serves the
interests of the JEA by maintaining competitive tension in the procurement process and ensuring
increased competition amongst the Respondents to drive best value in negotiations.

Section 119.071(1)(b) provides a general exemption from public inspection and copying
of public records for “sealed bids, proposals, or replies received by an agency pursuant to a
competitive solicitation . . . until such time as the agency provides notice of an intended decision
or until 30 days after opening the bids, proposals, or final replies, whichever is earlier.” The ITN
constitutes a “competitive solicitation” within the meaning of this exemption, which is defined as
“the process of requesting and receiving sealed bids, proposals, or replies in accordance with the
terms of a competitive process, regardless of the method of procurement.” §119.071(1)(b)1.,

4823-5091-3193.1







sFOLEY

FOLEY & LARDNER LLP

Fla. Stat. Thus, this exemption is applicable to the Replies that were submitted in response to
JEA’s ITN and makes the Replies, in their entirety, exempt during the provided time period. The
identity of the Respondent is part of the Reply that would be exempt from public disclosure.
Accordingly, the identities of the Respondents are confidential and not subject to public
disclosure until the JEA posts a notice of intent to award or until 30 days after the opening of the
final replies, whichever is earlier.

This reading of section 119.071(1)(b), that bidders’ names are exempt from public
disclosure, is confirmed by section 255.0518, Florida Statutes. Section 255.0518 provides a
statutory mandate that bidder names must be publicly disclosed in procurements involving the
construction or repair of building works: “Notwithstanding s. 119.071(1)(b), the state or any
county or municipality thereof or any department or agency of the state, county, or municipality
or any other public body or institution shall . . . (2) Announce at that meeting the name of each
bidder and the price submitted in the bid” and “(3) Make available upon request the name of
each bidder and the price submitted in the bid.” § 255.0518, Fla. Stat. This explicit mandate
was enacted by the Legislature for the specific purpose of removing the current exemption set
forth in section 119.071(1)(b) for a limited subset of procurements, namely public construction
projects. Final Bill Analysis HB 651, HOUSE OF REPRESENTATIVES 2 (March 29, 2012), available
at https://www.flsenate.gov/Session/Bill/2012/651/Analyses/h0651z1.BCAS.PDF (*“The bill
requires that the competitive solicitation bids offered on public construction projects relating to
public facilities be unsealed at a public hearing, thus removing the current exemption from
public disclosure. It requires that the name of the bidder and the amount of the bid be announced
at the public hearing and made available upon request.”). Simply stated, the Legislature intended
for bidders’ names to be exempt from public disclosure except in competitive procurements for
the construction or repair of public works.

This narrow exception to section 119.071(1)(b) that makes bidders’ names subject to
public disclosure applies only in competitive procurements involving the construction or repair
of public works. As JEA’s ITN does not involve the construction or repair of public works, the
identities of the Respondents are not subject to public disclosure. JEA is not required to publicly
announce the names or make them available upon request until such time that the general
exemption in section 119.071(1)(b) expires.

CONCLUSION
Pursuant to section 119.071(1)(b), Florida Statutes, the identities of the Respondents are

protected from public disclosure until JEA announces an intended award or 30 days after the
opening of final replies, whichever is earlier.
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From: Hodges. Lawsikia

To: Jackson, Brenda; Mervin, Kendra

Cc: Gabriel, Jason

Subject: Memo re Process for JEA Privatization Transaction
Date: Tuesday, December 03, 2019 6:01:15 PM
Attachments: GC-#1188796-v1-Process for JEA Transaction.pdf

ATT00001.txt

As promised, see the attached memo sent by our office and addressed directly or copied to all interested City parties
relevant to a JEA privatization: the administration, City Council and the JEA Board.

This memo in several places contemplate City Council engagement on the front-end of the privatization process.
Although our office has opined that such front- end City Council engagement is not required under the City Charter
for JEA to explore privatization via an ITN, this memo certainly contemplated (as a possible way to proceed) front-
end engagement with the City Council regarding any JEA privatization.

Note also that this memo was issued prior to the Charter change requiring subsequent voter referendum (but that fact
does not take away from your overall process point at all).

Let me know if you need anything else. I’m happy to assist in anyway that | can.
Thank you!

Lawsikia
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OFFICE OF GENERAL COUNSEL
CITY OF JACKSONVILLE

117 WEST DUVAL STREET
SUITE 480

JACKSONVILLE, FL 32202
PHONE: (904) 630-1700

MEMORANDUM

TO: Honorable Mayor Lenny Curry
Honorable Members of the Jacksonville City Council
JEA Board of Directors

CC: Chief Administrative Officer, Sam Mousa
Chief of Staff, Brian Hughes
Chief Financial Officer, Mike Weinstein
FROM: Jason Gabriel, General Counsel
Jody Brooks, Chief Legal Officer, JEA
Gayle Petrie, Chief Financial Officer for OGC
RE: Process for the evaluation of a potential JEA privatization

DATE: February 13, 2018

l. Background and Purpose

In November 2017, former JEA Board Chair Mr. Tom Petway posed questions to the
JEA Board which included whether the services and financial benefits derived from the
privatization of JEA would better serve the customers of the JEA and the citizens of
Jacksonville and the region at large.

In an effort to respond to these inquiries, the current JEA Board Chair, Mr. Alan Howard,
requested that JEA management engage a qualified firm “to appraise the value of JEA’s
constituent utilities: electric, water/wastewater, and district cooling.” Public Financial
Management (PFM) was engaged by JEA to prepare such a report and is working to
finalize and deliver the report to the JEA Board, City Council and members of the
Administration on or around February 14, 2018. A draft of the PFM report dated
February 2, 2018 was provided to City Council members, JEA Board members, and
members of the Administration.

The JEA and City Council members have inquired as to the process for exploring and
considering the potential privatization of JEA utility operations which include water and







sewer, chilled water, and electric systems. The purpose of this memo is to provide the
basic process for such exploration and consideration, including, without limitation to
identify local, state and federal regulatory processes that would be necessary to complete.

Please note that this memo provides basic procedural information on a comprehensively
large first-of-its-kind transaction and accordingly is subject to further modification,
amendment, elaboration and analysis as the evaluation, exploration and consideration
process is undertaken.

1. Authority and Responsibilities of JEA

JEA is the largest municipally-owned electric, water and sewer utility in Florida and the
8" largest in the nation. JEA serves Duval County and portions of three adjacent
counties including St. Johns County, Nassau County and Clay County. In 1967 upon
consolidation, Jacksonville Electric Authority became an independent authority of the
City of Jacksonville authorized to own, manage and operate an electric utility system. In
1997, the City amended the Charter to expand this authority to include water, sewer and
natural gas, and the City transferred the water and wastewater responsibilities from a City
department to Jacksonville Electric Authority and renamed the independent authority to
simply JEA.

A. JEA Charter

Article 21 of the City of Jacksonville Charter creates the JEA, defining its
responsibilities, authority and power. JEA is authorized to own, manage and operate
utility systems within and without the City of Jacksonville and was created for the
express purpose of acquiring, constructing, operating, financing and otherwise having
plenary authority with respect to electric, water, sewer, natural gas and such other utility
systems as may be under its control now or in the future. Such utilities may be owned,
operated or managed by JEA separately or in such combined or consolidated manner as
JEA may determine. Section 21.01, City Charter.

The JEA’s powers are listed in Section 21.04 of the Charter. Specifically, Section
21.04(p), in part, limits JEA’s ability to “transfer any function or operation which
comprises more than ten percent of the total of the utilities system by sale, lease or
otherwise to any other utility, public or private without approval of the council.”

Any transaction that comprises more than ten percent of the total utilities system would
require approval of City Council. Upon receipt of the PFM final report, the JEA Board
could make a recommendation to City Council on pursuing a potential privatization
opportunity and exploring the market to do so, however the JEA ultimately does not have
the power to complete such a transaction without City Council approval.







B. JEA Charter Amendment Process

Any transaction that would modify the authority or powers of JEA would require an
amendment to or repeal of Article 21. Section 21.11 provides the following legislative
authority of City Council:

Notwithstanding any provision of this charter to the contrary, the council
may repeal or amend any portion of this article, by two-thirds vote of the
membership of the council. A public hearing on the adoption of the
ordinance shall be advertised in substantially the same manner as the
council is required to advertise its intention pursuant to s. 200.065, Florida
Statutes, and held not earlier than 30 days after the introduction of the
ordinance into the council. The council shall take final action on the
ordinance only after the expiration of 60 days after the advertised public
hearing, and no ordinance shall be enacted except by a two-thirds vote of
the entire council. If the mayor disapproves the ordinance, the council may
enact it notwithstanding such disapproval only by a four-fifths vote of the
entire council.

Section 21.11 authorizes the City Council to repeal or amend any portion of the JEA
Charter. Because this amendment and repeal section (coupled with the sale/transfer
provision set forth in Section 21.04(p)) was specifically authorized by the State
Legislature, no referendum would be required to amend or repeal the JEA Charter to
affect a privatization transaction. Furthermore, any effort to require such a transaction to
be subject to a voter referendum would require an amendment to Article 21 of the City
Charter.

C. Interlocal and Franchise Agreements

JEA provides utility services to surrounding communities under certain interlocal or
franchise agreements. The electric system provides service to the Town of Orange Park,
Town of Baldwin, Atlantic Beach and a portion of St. Johns County. The
water/wastewater system provides service to parts of Nassau and St. Johns Counties.
Each of these agreements will need to be reviewed for the provision of service to these
surrounding communities and the transferability of the agreements.

Those agreements are referenced as provided below:
1. Electric:

a. Ordinance No. 305 (Town of Orange Park) Franchise Fee Agreement
effective September 1, 1969, between JEA and Town of Orange Park







b. Assignment and Assumption of Franchise Agreement (FPL) dated January
1, 2000, between JEA and Town of Baldwin

Franchise Agreement between JEA and Atlantic Beach

C. Territorial Agreement (FPL) dated December 14, 1998, between JEA and
St. Johns County

2. Water/Wastewater:

a. Nassau County/JEA Water and Wastewater Interlocal Agreement dated
December 17, 2001

b. St. Johns County/JEA Water and Wastewater Interlocal Agreement dated
July 1, 1999

A purchaser would also need to negotiate a franchise agreement with the City of
Jacksonville.

3. All Applicable Agreements:

Agreements with governments outside of Jacksonville would need approval for a transfer
or will need to be renegotiated with the local governmental units. Those agreements
include the agreements listed above. The Office of General Counsel is currently
examining all known applicable agreements, and is researching JEA files to ensure that
all necessary agreements are identified and reviewed. Accordingly other agreements may
be added to the list of agreements that necessitate review.

D. Real Estate / Asset Inventory Review

All governmentally owned, leased, managed, operated or controlled property interests
and other assets associated with JEA utilities need to be reviewed, along with the
instruments and documents which govern them. The purpose of such examination is to
assess the rights, obligations, benefits and burdens contained within them which affect
the various utility systems. This is an undertaking conducted by the JEA with assistance
from the City, Office of General Counsel, and specialized outside legal counsel.

I11.  Applicable State and Federal Agencies
A Regulatory Approvals

As a municipal utility, JEA is exempt from certain federal and state regulatory laws that
would be applicable to a non-municipal, investor-owned purchaser. Approval by the
Federal Energy Regulatory Commission (FERC) (with respect to the entire transaction of
the electric system) and the Florida Public Service Commission (PSC) (with respect to







the approval of utility rates and related matters) of a privatization transaction to a private
entity would be required as part of a conversion from a municipal-owned utility to an
investor-owned utility.

B. Public Interest Determination for Water/Wastewater System

Pursuant to Florida Statutes, no county, municipality, special district or community
development district may sell a water, sewer or wastewater reuse utility or enter into a
wastewater facility privatization contract for a wastewater facility until the governing
body has held a public hearing and made a determination that the sale or wastewater
facility privatization contract is in the public interest (8125.3401 - Purchase, sale, or
privatization of water, sewer, or wastewater reuse utility by county, §180.301 - Purchase,
sale, or privatization of water, sewer, or wastewater reuse utility by municipality,
8189.054 - Purchase, sale, or privatization of water, sewer, or wastewater reuse utility by
special district, and 8190.0125 - Purchase, privatization, or sale of water, sewer, or
wastewater reuse utility by district, Florida Statutes). The public interest determination
shall consider at a minimum the specific items required by statute.

IV.  Exploration and the Transaction Process

Should the valuation conducted by PFM provide justification for further exploration by
the Consolidated Government for examining and considering further action toward
privatization, the draft PFM report dated February 2, 2018, outlines a six-phased
approach for a utility asset sale:

Phase 1 — Commitment to the Process
Phase 2 — Documentation and Disclosure
Phase 3 — Preparing for the Sale

Phase 4 — Indications of Interest

Phase 5 — Due Diligence and Final Bids
Phase 6 — Regulatory Approvals

Because of the complexity of a multi-faceted privatization transaction of this nature and
magnitude and the integral involvement of various parts of the Consolidated Government,
the City and JEA will have to craft a process in collaboration with an investment advisor
which adequately tests the market, seeks suitable investors and forges a path to evaluating
the best value proposition of the asset for the City. The City and JEA have the ability and
authority to create a fair and effective process for a privatization transaction that mirrors
standard merger and acquisition processes that are tailored for achieving the best result
for the City.

Incorporating the six phases from the PFM draft report, the following is an outline of
process for the benefit of the City Council and JEA:







A. City Council and JEA evaluate the PFM final report and decide whether to
support further exploratory consideration and action. This can be accomplished through a
Council resolution. A cohesive, collaborative and cooperative approach by the entire
Consolidated Government is highly recommended while the market is tested for such a
comprehensive transaction in order to achieve the highest and best potential valuation by
interested entities on behalf of the taxpayers.

B. Assuming City Council support is obtained for the exploration of a
potential transaction or set of transactions, arrangements are made to retain an investment
advisor, merger and acquisition counsel and other necessary professional services
including assistance with employee and labor matters and real estate / asset inventory
review.

C. In close collaboration with the investment advisor and merger and
acquisition counsel, marketing and disclosure documentation and minimum transaction
parameters are prepared for potential investors, and discussions commence with such
entities.

D. Prospective investors are assisted with their due diligence review /
information acquisition, and the parties begin negotiating terms and conditions of
associated transaction documents, including any necessary provisions regarding future
rates and employee matters. The bid process is narrowed to the potential investor or
investors that have provided the favored terms of acquisition.

E. Final proposals are obtained from investors, reviewed and evaluated. The
parties then negotiate definitive acquisition documents that are packaged and submitted
to City Council for consideration and formal action.

F. If a proposal is accepted and approved by City Council, transaction
documents are executed, and work is commenced on satisfaction of closing conditions,
including the regulatory approval process with governmental agencies.

V. Conclusion

If pursued, this complex transaction will require extended cooperation between
JEA and the City to maximize net proceeds and clear regulatory hurdles which as noted
above include FERC and PSC review and approval.

Please let us know of any further questions and if we can be of any further
assistance.

GC #1188796













Sent from my iPhone





From: Lahmeur, Merriane

To: Hodges. Lawsikia

Cc: Sidman Martin, Margaret

Subject: Priestly_Jackson_-_JEA_Notice_to_Auditor

Date: Thursday, December 05, 2019 7:42:29 AM

Attachments: GC-#1325596-v2-Priestly Jackson - JEA Notice to Auditor.docx
Importance: High

Hi Lawsikia,

Per Peggy’s request, please see the attached Resolution for CM Priestly Jackson.

Merriane G. Lahmeur

Senior Certified Paralegal to:

Peggy Sidman, Deputy Legislative Affairs & Managing Deputy
Paige Johnston, Chief of Legislative Affairs

City of Jacksonville - Office of General Counsel

117 West Duval Street, Suite 480

Jacksonville, Florida 32202

Telephone: (904) 255-5057
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Introduced by Council Member Priestly Jackson:








RESOLUTION 2019-


A RESOLUTION ENCOURAGING JEA BOARD TO TAKE FORMAL ACTION TO RESCIND THE INVITATION TO NEGOTIATE AT THE NEXT JEA BOARD MEETING; DIRECTING THE CHIEF OF LEGISLATIVE SERVICES TO FORWARD A COPY OF THIS RESOLUTION TO THE JEA BOARD AND THE JEA CHIEF EXECUTIVE OFFICER; REQUESTING EMERGENCY PASSAGE UPON INTRODUCTION; PROVIDING AN EFFECTIVE DATE.





	WHEREAS, on July 23, 2019, the JEA Board convened to discuss scenarios that could change the future of JEA; and


	WHEREAS, one of the scenarios proposed during the meeting included inviting private companies to purchase the eighth largest municipally owned public utility, through a competitive solicitation known as an invitation to negotiate (“ITN”), however the July 23, 2019 agenda published in advance of the Board meeting only made reference to “Strategic Planning” with no additional information or explanation being provided as to the action being deliberated by the JEA Board, additionally timely notice to the Council auditors was not provided; and


	WHEREAS, after the JEA Board meeting on July 23, 2019, the published board agenda was amended to include specific Strategic Planning scenarios, entitled Scenario 2A: Traditional Utility Response Implementation Plan, Scenario 2B: Traditional Utility Response + Traditional Legislative Approach to Elimination Major Business Constraints, and Scenario 3: Non-traditional utility response, which included the ITN. The three proposed scenarios were not timely noticed to the public in advance of the JEA Board agenda and vote on Scenario 3; and


	WHEREAS, at the conclusion of the 3 hour Board meeting, the JEA Board authorized the CEO to issue an ITN and engage in the competitive solicitation process with specific parameters for the sale of the asset; and


	WHEREAS, on July 23, 2019, the legislative body of the JEA, the Jacksonville City Council also convened the first City Council Meeting of the City Council with nine (9) newly elected council members and 11 returning council members.  The Council began the new year immediately addressing the ½ cent sales tax Resolution proposed by the Duval County School Board and voting on the millage rate legislation which began the legislative review of the proposed $1.2 billion budget for the Consolidated City of Jacksonville, in addition to the regular business of the City Council committee work; and


	WHEREAS, in the months following the July 23 Board meeting,   JEA reached out to City Council Members individually concerning JEA pension liability, collective bargaining and the assumption of the pension liability by the City of Jacksonville in the event of the sale of JEA, however, based on the subsequent need to set up a series of workshops on the Future of JEA, it does not appear that the City Council was adequately apprised of the significant additional matters discussed in the July 23, 2019 JEA Board meeting; and


 	WHEREAS,  on October 21, 2019, Council President Scott Wilson established a series of fact finding workshops on the Future of JEA with all members of the City Council as participants to address the issues that were the subject of the July 23 Board meeting; and 


	WHEREAS, since the July 23, 2019 JEA Board meeting, the General Counsel has advised the JEA Board that the long term performance unit plan (“PUP”) approved by the JEA Board at the July 23 meeting was not valid.  City Council unanimously called for the JEA Board to take formal action to rescind the JEA resolution approving the PUP plan; and


	WHEREAS, the City Council desires to be fully apprised of the significant changes to the structure of the 8th largest municipally owned utility as well as to ensure that the rate payers are informed as to the potential future of JEA and desires full communication and engagement; and  


	WHEREAS, on February 13, 2018, the Office of General Counsel issued a memorandum to the Mayor, Members of the Jacksonville City Council and JEA Board of Directors indicating that City Council and the JEA evaluate the PFM final report and decide whether to support further exploratory consideration and action. It was further advised that the City Council by resolution articulate its intent and that process undertaken be undertaken in a “cohesive, collaborative and cooperative approach by the entire Consolidated Government…”; and


	WHEREAS, the members of the City continue to receive concerns from constituents and the public voicing their strong opposition to and concerns with the JEA privatization exploration process and the quality of life impact; now therefore 


	BE IT RESOLVED by the Council of the City of Jacksonville:


	Section 1.		Encouraging the JEA Board to take formal action to rescind the Invitation to Negotiate. The Council strongly encourages JEA Board to take formal action at the next JEA Board meeting to rescind the Invitation to Negotiate, adopted by the JEA board at the July 23, 2019 Board meeting.  Further, should a change to the Consolidated Government structure which includes JEA as an independent authority be in the best interest of the Consolidated Government, the Council encourages JEA to advise and fully engage all the stakeholders, ratepayers and interested parties in such a process and decision. 


	Section 2.		Directing to forward.  The Chief of the Legislative Services Division is hereby directed to forward a copy of this resolution for distribution to the JEA Board and the Chief Executive Officer of JEA, Aaron Zahn.


	Section  3.	Requesting emergency passage upon introduction pursuant to Council Rule 4.901 Emergency. Emergency passage upon introduction of this legislation is requested. The nature of the emergency is that next JEA Board meeting is December 18, 2019 and the City Council is requesting action to rescind the Invitation to Negotiate at the December JEA Board meeting.


	Section 4.		Effective Date.  This resolution shall become effective upon signature by the Mayor or upon becoming effective without the Mayor’s signature.





Form Approved:





___________________________________


Office of General Counsel


Legislation Prepared By:	Margaret M. Sidman
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From: Sidman Martin, Margaret

To: Hodges, Lawsikia
Subject: RE: 2019 Questions & Memos re: JEA
Date: Tuesday, November 05, 2019 7:52:31 AM

Please send to me.

From: Hodges, Lawsikia

Sent: Tuesday, November 05, 2019 1:25 AM
To: Sidman Martin, Margaret

Subject: Re: 2019 Questions & Memos re: JEA

| thought there was a memo that Jason or Gayle did related to JEA selling it’s assets several years ago when
this conversation started.

Sent from my iPhone

On Nov 4, 2019, at 9:48 PM, Sidman Martin, Margaret <PSidman@coj.net> wrote:

Here are the memos that | have currently on the jea questions. Please let me know if there
are any | missed. | am planning on sending these to the Future of JEA committee.

Margaret “Peggy” Sidman
Sent from my iPhone

Begin forwarded message:

From: "Lahmeur, Merriane" <MLahmeur@coj.net>
Date: November 4, 2019 at 3:29:13 PM EST

To: "Sidman Martin, Margaret" <PSidman@coj.net>
Subject: 2019 Questions & Memos re: JEA

Merriane G. Lahmeur

Senior Certified Paralegal to:

Peggy Sidman, Deputy Legislative Affairs & Managing Deputy
Paige Johnston, Chief of Legislative Affairs

City of Jacksonville - Office of General Counsel

117 West Duval Street, Suite 480

Jacksonville, Florida 32202

Telephone: (904) 255-5057

<GC-#1310408-v3-Memo_re_CC_Role_re JEA_ JEA_ITN__Merits_of ITN (2).pdf>
<20190923 OGC Specialized_Legal_Counsel_Memao.pdf>
<GC-#1302575-v1-JEA_ITN_Cone_of _Silence_Guidelines.pdf>

<GC-#1307056-v1-
Memo_re_Ex_Parte_(a_k a_Cone_of _Silence) Guidelines;_JEA Invitation_to_Negotiate.pdf>
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From: Rhode. Lynne C. (City of Jacksonville)

To: Oberdorfer, Kirby; Miller, Carla; Hodges. Lawsikia
Cc: Gabriel, Jason

Subject: RE: Allen matters for review - second of three
Date: Tuesday, October 15, 2019 6:05:23 PM
Attachments: Memorandum re Confidentiality of Respondents.pdf

EXTERNAL EMAIL: This email originated from a non-COJ email address. Do not click any links or
open any attachments unless you trust the sender and know the content is safe.

Thank you all. | realize there was some miscommunication here — since the JEA folks have been
waiting on an answer on these conflicts since June, | would really appreciate your expediting this as
much as possible.

Carla, Foley currently is working on a comprehensive memo on applicable records/sunshine laws,
including 119.071(b) and 286.0113, for Jason, Lawsikia and me, so | will be sure to get you a copy as
soon as | have that. In the meantime, we received this afternoon the attached memo regarding
disclosure of bidder names.

Lynne C. Rhode

Vice President and Chief Legal Officer

21 West Church Street Jacksonville, FL 32202
Office: (904) 665-4115

Email: rhodlc@jea.com

SEN

Florida has a very broad Public Records Law. Virtually all written communications to or from
State and Local Officials and employees are public records available to the public and media
upon request. Any email sent to or from JEA’s system may be considered a public record and
subject to disclosure under Florida’s Public Records Laws. Any information deemed
confidential and exempt from Florida’s Public Records Laws should be clearly marked. Under
Florida law, e-mail addresses are public records. If you do not want your e-mail address
released in response to a public-records request, do not send electronic mail to this entity.
Instead, contact JEA by phone or in writing.
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. ATTORNEYS AT LAW

. 106 EAST COLLEGE AVENUE, SUITE 900
TALLAHASSEE, FL 32301-7732
850.222.6100

FOLEY & LARDNER LLP 850.561.6475
WWW.FOLEY.COM

rhosay@foley.com
850.513.3382

MEMORANDUM

CLIENT-MATTER NUMBER
123214-0101

TO: Lynne Rhode
FROM: Robert Hosay

Benjamin Grossman
Mallory Neumann

DATE: October 15, 2019

RE: Confidentiality of the Respondents

QUESTION PRESENTED
Whether the identity of the Respondents is confidential.
SHORT ANSWER

Yes, the identities of the Respondents are confidential until such time as the JEA
provides notice of an intended decision or until 30 days after the opening of final replies,
whichever is earlier.

ANSWER & ANALYSIS

JEA has inquired into the confidentiality of the identities of the Respondents that
submitted Replies to JEA’s Invitation to Negotiate #127-19 for Strategic Alternatives (“ITN”).
The names of the Respondents are confidential because the names of the Respondents are a part
of their Replies, which are exempt from public disclosure pursuant to section 119.071(1)(b),
Florida Statutes. Maintaining the confidentiality of the Respondents’ identities best serves the
interests of the JEA by maintaining competitive tension in the procurement process and ensuring
increased competition amongst the Respondents to drive best value in negotiations.

Section 119.071(1)(b) provides a general exemption from public inspection and copying
of public records for “sealed bids, proposals, or replies received by an agency pursuant to a
competitive solicitation . . . until such time as the agency provides notice of an intended decision
or until 30 days after opening the bids, proposals, or final replies, whichever is earlier.” The ITN
constitutes a “competitive solicitation” within the meaning of this exemption, which is defined as
“the process of requesting and receiving sealed bids, proposals, or replies in accordance with the
terms of a competitive process, regardless of the method of procurement.” §119.071(1)(b)1.,

4823-5091-3193.1







sFOLEY

FOLEY & LARDNER LLP

Fla. Stat. Thus, this exemption is applicable to the Replies that were submitted in response to
JEA’s ITN and makes the Replies, in their entirety, exempt during the provided time period. The
identity of the Respondent is part of the Reply that would be exempt from public disclosure.
Accordingly, the identities of the Respondents are confidential and not subject to public
disclosure until the JEA posts a notice of intent to award or until 30 days after the opening of the
final replies, whichever is earlier.

This reading of section 119.071(1)(b), that bidders’ names are exempt from public
disclosure, is confirmed by section 255.0518, Florida Statutes. Section 255.0518 provides a
statutory mandate that bidder names must be publicly disclosed in procurements involving the
construction or repair of building works: “Notwithstanding s. 119.071(1)(b), the state or any
county or municipality thereof or any department or agency of the state, county, or municipality
or any other public body or institution shall . . . (2) Announce at that meeting the name of each
bidder and the price submitted in the bid” and “(3) Make available upon request the name of
each bidder and the price submitted in the bid.” § 255.0518, Fla. Stat. This explicit mandate
was enacted by the Legislature for the specific purpose of removing the current exemption set
forth in section 119.071(1)(b) for a limited subset of procurements, namely public construction
projects. Final Bill Analysis HB 651, HOUSE OF REPRESENTATIVES 2 (March 29, 2012), available
at https://www.flsenate.gov/Session/Bill/2012/651/Analyses/h0651z1.BCAS.PDF (*“The bill
requires that the competitive solicitation bids offered on public construction projects relating to
public facilities be unsealed at a public hearing, thus removing the current exemption from
public disclosure. It requires that the name of the bidder and the amount of the bid be announced
at the public hearing and made available upon request.”). Simply stated, the Legislature intended
for bidders’ names to be exempt from public disclosure except in competitive procurements for
the construction or repair of public works.

This narrow exception to section 119.071(1)(b) that makes bidders’ names subject to
public disclosure applies only in competitive procurements involving the construction or repair
of public works. As JEA’s ITN does not involve the construction or repair of public works, the
identities of the Respondents are not subject to public disclosure. JEA is not required to publicly
announce the names or make them available upon request until such time that the general
exemption in section 119.071(1)(b) expires.

CONCLUSION
Pursuant to section 119.071(1)(b), Florida Statutes, the identities of the Respondents are

protected from public disclosure until JEA announces an intended award or 30 days after the
opening of final replies, whichever is earlier.
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From: Hodges. Lawsikia

To: Miller, Carla

Cc: Gabriel, Jason

Subject: RE: Confidentiality

Date: Tuesday, December 24, 2019 3:16:34 AM
Hi Carla,

Yes, Carla, your records (except for any exempt information under public records law (e.g., trade
secret)) will become public once the ITN is canceled tomorrow via board action.

As we discussed, note that there is a 48-hour bid protest period (holidays excepted) from the time
the board takes action tomorrow that respondents will have to protest the board’s action and the
ITN process in general. This protest period is potentially litigious for the JEA.

Thanks so much; and Merry Christmas and Happy New Year.

Lawsikia

From: Miller, Carla

Sent: Monday, December 23, 2019 10:42 PM
To: Hodges, Lawsikia

Cc: Gabriel, Jason

Subject: RE: Confidentiality

Hi Lawsikia,

| have not received your response; | know you are up to your ears.

We have discussed it on the phone.

I don’t intend to issue any reports on this now as | am on vacation.

| will respond to any public record requests.

It is my understanding from our call tonight that once the ITN is withdrawn, all of my records
become public.

Best,

Carla

From: Miller, Carla

Sent: Monday, December 23, 2019 6:53 PM
To: Hodges, Lawsikia

Cc: Gabriel, Jason

Subject: Confidentiality

Lawsikia,

Please confirm that I am no longer under any confidentiality restrictions after the JEA board
votes to rescind the ITN.

Once the ITN is over, | see no further justification for any secrecy.

Correct?

Carla
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From: DeFoor, Randle

To: Gabriel, Jason; Rondinelli, Mellissa

Cc: Sidman Martin, Margaret; Hodges, Lawsikia; Durden, Stephen; CM; SS
Subject: RE: Draft - Scope of Services

Date: Tuesday, October 15, 2019 1:58:45 PM

Attachments: Scope of Services.docx

Good afternoon Jason,
Please see the attached Scope of Services for discussion at Rules Committee.

Randy

From: Rondinelli, Mellissa

Sent: Monday, October 14, 2019 3:05 PM

To: CM; SS

Cc: Gabriel, Jason; Sidman Martin, Margaret; Hodges, Lawsikia; Durden, Stephen
Subject: Draft - Scope of Services

Dear Honorable Council Members:

Pursuant to instruction from the Council President, please see the attached draft Scope of
Services related to Special Legal Counsel regarding JEA.

Please do not hesitate to let Jason Gabriel know of any individual questions, comments or
concerns. Our understanding from the Council President is that this draft Scope of Services is
intended to be discussed at the Rules Committee tomorrow (October 15).

Thank you,

Mellissa A. Rondinelli

Office Administrator

Executive Assistant to Jason R. Gabriel, General Counsel
Office of General Counsel - City of Jacksonville

117 W. Duval Street, Ste. 480

Jacksonville, FL 32202

904-255-5051

904-255-5119 (facsimile)

mrondinelli@coj.net
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Scope of Services: 


1. Advise City Council of Duval County Florida (“City Council”)  on transactional and litigation matters regarding JEA’s potential sale of both the water and electric side and anything in relation thereto of the business of JEA


2. Advise City Council on legislative options regarding the JEA including all rights and responsibilities relating thereto


3. Advise City Council on the requirements to be able to sell the electric as well as the water and wastewater systems which would  include advising on compliance and other local government and regulatory matters 


4. Advise City Council on all other services that may be required or implied in order to complete scope of services needed in relation to the review and approval of the results of the JEA ITN 127-19 or any other matters that may result from the recapitalization of JEA.


5. Any Counsel retained may engage third party consultants assisting with matters supporting the matters described above








From: Miller, Carla

To: Hodges. Lawsikia

Subject: RE: ITN Procurement Memo from JEA Outside Counsel
Date: Friday, December 20, 2019 7:58:33 AM

Thank you.

Did we find out if the names of the “losing” bidders were disclosed?
If all have been disclosed, it's a moot point, as Robert said.

Carla

From: Hodges, Lawsikia
Sent: Thursday, December 19, 2019 6:12 PM

To: Miller, Carla
Subject: Fwd: ITN Procurement Memo from JEA Outside Counsel

FYl — as soon as | receive the memo regarding negotiation meetings, | will forward that one also.

Lawsikia

Sent from my iPhone

Begin forwarded message:

From: "RHosay@foley.com" <RHosay@foley.com>
Date: December 19, 2019 at 11:09:52 AM EST

To: "Hodges, Lawsikia" <LHodges@coj.net>

EXTERNAL EMAIL: This email originated from a non-COJ email address. Do not click
any links or open any attachments unless you trust the sender and know the content

is safe.

Robert H. Hosay

Foley & Lardner LLP

106 East College Avenue | Suite 900
Tallahassee, FL 32301

P 850.513.3382

M 850.559.0356

View My Bio
Visit Foley.com
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From: Miller, Carla

To: Hodges. Lawsikia

Subject: RE: ITN

Date: Thursday, December 19, 2019 3:03:16 PM
Hi Lawsikia,

Thank you for your time this morning and discussion with Robert on the legal issues.

| will read his memos when | get them.

| still feel that in light of all of the circumstances, especially the confidential document | sent you,
that the ITN process should be withdrawn.

At a minimum, the new CEO and the Board members should be advised as to their options and risks.
Best,

Carla

From: Miller, Carla

Sent: Wednesday, December 18, 2019 3:47 PM
To: Hodges, Lawsikia

Subject: ITN

Dear Lawsikia,

| have attached excerpts from the confidential ITN meetings for your review. (call me for password)
It shows the impact of the timeline on the Respondents. | don’t know for sure, but | believe the
deadline (end of January) may have been created by Aaron Zahn. You can see in the attached notes
how it has been discussed in the confidential meetings.

Based upon the Sunshine issue (which we will discuss further in a bit), the timeline, the removal of
the CEO, the City Council actions and the Performance Plan (PUP), it is my recommendation that the
JEA ITN process be terminated immediately. The Respondents are going into an intense stage in the
next 2-3 weeks. If there is a time to “pull the plug” it is now.

Carla

Carla Miller

Director, ECO

Ethics, Compliance and Oversight
(904) 255-5507 Hotline (904) 630-1015
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From: Miller, Carla

To: Hodges. Lawsikia
Subject: RE: ITN
Date: Friday, December 20, 2019 7:56:32 AM

Thank you, Lawsikia.
Carla

From: Hodges, Lawsikia

Sent: Friday, December 20, 2019 3:56 AM
To: Miller, Carla

Cc: Gabriel, Jason

Subject: Re: ITN

Hi Carla,

Hours after the JEA board meeting on Tuesday | reached out to outside counsel to see if he would be
available to meet with board members regarding the ITN. Board members definitely need to
understand the ITN and any risks related thereto so that they can make informed decisions during
this process. Please know that | am working with the board chair on this point.

As we discussed yesterday on our call, the timeline related to the ITN process is within the agency’s
authority to set via the JEA executive staff overseeing the procurement. As you know, the JEA Board
delegated broad authority to the CEO in July to issue a competitive solicitation on this matter.
Outside counsel provided the board with information regarding the ITN timeline on Tuesday and the
board is expecting the ITN process to be finalized by its January board meeting. From a procurement
perspective in general, the procuring agency typically drives the project timeline, not the
respondents.

Lastly, as the City Ethics Officer and individual citizen, you may reach out directly to the board chair
(or other board members) and provide your thoughts (excluding any confidential and exempt ITN
information) or opinions about the ITN process at any time. I’'m not advising you to do so or not, of
course, but wanted to make sure that you knew that you could.

Thanks,

Lawsikia

Sent from my iPhone

On Dec 19, 2019, at 3:03 PM, Miller, Carla <CarlaM@coj.net> wrote:

Hi Lawsikia,
Thank you for your time this morning and discussion with Robert on the legal issues.
| will read his memos when | get them.
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| still feel that in light of all of the circumstances, especially the confidential document |
sent you, that the ITN process should be withdrawn.

At a minimum, the new CEO and the Board members should be advised as to their
options and risks.

Best,

Carla

From: Miller, Carla

Sent: Wednesday, December 18, 2019 3:47 PM
To: Hodges, Lawsikia

Subject: ITN

Dear Lawsikia,

| have attached excerpts from the confidential ITN meetings for your review. (call me
for password)

It shows the impact of the timeline on the Respondents. | don’t know for sure, but |
believe the deadline (end of January) may have been created by Aaron Zahn. You can
see in the attached notes how it has been discussed in the confidential meetings.

Based upon the Sunshine issue (which we will discuss further in a bit), the timeline, the
removal of the CEO, the City Council actions and the Performance Plan (PUP), it is my
recommendation that the JEA ITN process be terminated immediately. The
Respondents are going into an intense stage in the next 2-3 weeks. If there is a time to
“pull the plug” it is now.

Carla

Carla Miller

Director, ECO

Ethics, Compliance and Oversight
(904) 255-5507 Hotline (904) 630-1015






From: Reber, Heather

To: Hodges. Lawsikia

Cc: Pimental, Jean; Billy, Kyle

Subject: RE: JEA Engagement Letters

Date: Tuesday, December 03, 2019 3:08:47 PM
Hi Lawsikia,

Concerning the information below you can piecemeal me. Have you been able to compile any of the
information?

Thank you,

Heather Reber, C.P.A.

From: Hodges, Lawsikia

Sent: Saturday, November 23, 2019 11:12 AM
To: Reber, Heather

Cc: Pimental, Jean; Billy, Kyle

Subject: Re: JEA Engagement Letters

Hi Heather,

Sorry for delayed response—I wasn’t in the office much at all yesterday due to my daughter’s Senior
Presentation ceremony.

| will get working on gathering the requests and responses to your questions below.

Note that | am only in the office Monday of next week, and | will need some time to review and
compile this information.

We can discuss your preference on delivery and whether you prefer all at once or piecemeal.
Thank you!
Lawsikia

Sent from my iPhone

On Nov 22, 2019, at 4:14 PM, Reber, Heather <HReber@coj.net> wrote:

Hi Lawsikia and Jean,

| have received copies of the engagement letters from JEA and | have some questions:
1. Isthe reimbursement for travel in addition to the not-to-exceed amount?
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2. Are the charges for administrative costs also in addition to the not-to-
exceed amount?

3. If consultants are engaged by the firm will that be an additional charge?
Are there any amendments to the engagement letters? If so, can you
please send me copies?

Also, can you provide me with the detailed monthly billings received to date from the
firms listed below that are associated with JEA? The engagement letters stated that you
are to receive electronic copies.

Pillsbury Winthrop Shaw Pittman LLP

Foley & Lardner LLP

Hopping Green & Sams P.A.

Milam Howard Nicandri Gillam & Renner P.A.
Pennington P.A.

Carlton Fields

The Radey Law Firm

Thank you,

Heather Reber, C.P.A.
Council Auditor’s Office
P: 255-5486






From: Reber, Heather

To: Hodges. Lawsikia

Cc: Pimental, Jean; Billy, Kyle

Subject: RE: JEA Engagement Letters

Date: Thursday, December 05, 2019 8:45:21 AM
Hi Lawsikia,

When do you think | will receive the requested information below?
Thank youl!

Heather Reber, C.P.A.

From: Reber, Heather

Sent: Tuesday, December 03, 2019 3:09 PM
To: Hodges, Lawsikia

Cc: Pimental, Jean; Billy, Kyle

Subject: RE: JEA Engagement Letters

Hi Lawsikia,

Concerning the information below you can piecemeal me. Have you been able to compile any of the
information?

Thank you,

Heather Reber, C.P.A.

From: Hodges, Lawsikia

Sent: Saturday, November 23, 2019 11:12 AM
To: Reber, Heather

Cc: Pimental, Jean; Billy, Kyle

Subject: Re: JEA Engagement Letters

Hi Heather,

Sorry for delayed response—I wasn’t in the office much at all yesterday due to my daughter’s Senior
Presentation ceremony.

| will get working on gathering the requests and responses to your questions below.

Note that | am only in the office Monday of next week, and | will need some time to review and
compile this information.

We can discuss your preference on delivery and whether you prefer all at once or piecemeal.

Thank you!
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Lawsikia

Sent from my iPhone

On Nov 22, 2019, at 4:14 PM, Reber, Heather <HReber@coj.net> wrote:

Hi Lawsikia and Jean,

| have received copies of the engagement letters from JEA and | have some questions:
1. Isthe reimbursement for travel in addition to the not-to-exceed amount?
2. Are the charges for administrative costs also in addition to the not-to-
exceed amount?
3. If consultants are engaged by the firm will that be an additional charge?
4. Are there any amendments to the engagement letters? If so, can you
please send me copies?

Also, can you provide me with the detailed monthly billings received to date from the
firms listed below that are associated with JEA? The engagement letters stated that you
are to receive electronic copies.

Pillsbury Winthrop Shaw Pittman LLP

Foley & Lardner LLP

Hopping Green & Sams P.A.

Milam Howard Nicandri Gillam & Renner P.A.
Pennington P.A.

Carlton Fields

The Radey Law Firm

Thank you,

Heather Reber, C.P.A.
Council Auditor’s Office
P: 255-5486






From: Pope, Jordan A - Dir Economic Development and Real Estate

To: Lotzia, Emerson; Brian Dawes

Cc: Hodges. Lawsikia

Subject: RE: JEA Entry and Testing Agreement - DCRDA - Adding this agreement to the Agenda
Date: Wednesday, October 16, 2019 10:07:11 AM

Attachments: scan_popeja 2019-10-16-10-04-59.pdf

EXTERNAL EMAIL: This email originated from a non-COJ email address. Do not click any links or
open any attachments unless you trust the sender and know the content is safe.

Entry and testing agreement with JEA signature is attached. Please let me know when it has been
signed by the RDA.

Thanks,
Jordan Pope

Director, Economic Development and Real Estate
Direct: (904) 665-7765
Mobile: (904) 631-2188

From: Lotzia, Emerson <ELotzia@coj.net>

Sent: Wednesday, October 9, 2019 10:44 AM

To: Brian Dawes <bdawes@edcolaw.com>; 'Noriega, Elizabeth' <enoriega@unf.edu>

Cc: Hodges, Lawsikia <LHodges@coj.net>; Pope, Jordan A - Dir Economic Development and Real
Estate <popeja@jea.com>; 'Traynham, Earle' <traynham@unf.edu>

Subject: JEA Entry and Testing Agreement - DCRDA - Adding this agreement to the Agenda

[External Email - Exercise caution. DO NOT open attachments or click links from unknown
senders or unexpected email.]

Brian,
These changes are fine.
Elizabeth,

Please put this agreement on the Agenda and have copies for the Board Members and public at the
meeting.

Emevsan M. Latzia
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ENTRY AND TESTING AGREEMENT

This Entry and Testing Agreement (this “Agreement”) is made as of the day of
, 2019, by and between Duval County Research and Development Authority, a body
politic and corporate (“DCRDA”), and JEA, a body politic and corporate (“JEA”).

A. DCRDA is the owner of those certain lands located in Duval County, Florida, as more
particularly described on Exhibit A attached hereto (collectively, the “Property”).

B. JEA is interested in acquiring fee simple title and easement interests in portions of the
Property for utility purposes. In order for JEA to determine the feasibility of the Property for its intended
use as well as its environmental regulatory status, it is necessary for JEA to enter upon and inspect the
Property. As an accommodation to JEA, DCRDA is willing to permit JEA to enter upon the Property to
conduct such inspections, under the terms and conditions stated herein.

NOW, THEREFORE, in consideration of the mutual covenants and agreements contained herein,
the receipt and sufficiency of which are hereby acknowledged, the parties agree as follows:

1. DCRDA grants to JEA and its contractors, agents, employees and assigns the right to
enter upon the Property to conduct and perform all or any of the following activities to determine its
feasibility for JEA’s intended use as well as its environmental and regulatory status: boundary and
topographic surveys, wetlands surveys and determinations, geotechnical soil borings and analyses, Phase
I and Phase II environmental assessments (including but not limited to testing of soil, sediments,
groundwater, surface water, air, and vapor) , and such other physical tests and inspections (invasive and
non-invasive) of the Property which JEA may deem necessary or advisable (the “Permitted Activities”).
JEA will be responsible for any and all costs related to the Permitted Activities. JEA shall deliver to
DCRDA all copies of any information, studies or reports created, produced or provided, whether created
by JEA or JEA consultants, simultaneous with such creation or production. All such materials are
delivered by JEA without representation or warranty whatsoever.

2. JEA agrees to exercise due care in the performance of all Permitted Activities on the
Property, and to not interfere with DCRDA’s or any other authorized party’s activities on the Property.
Upon the completion of the Permitted Activities, JEA will restore the Property to substantially the
condition that existed immediately prior to JEA’s entry thereon, reasonable wear and tear and damage not
caused by JEA excepted. Prior to making any entry upon the Property, JEA’s contractors shall indemnify
DCRDA as per Exhibit “B” and shall deliver to DCRDA an insurance certificate evidencing the types of
coverages with limits no less than shown in Exhibit “C”. JEA, and not DCRDA, is responsible for any
and all loss, damage, and liability JEA and its agents and invitees suffer or proximately cause while
present on the Property for any performance of the Permitted Activities.

3. Subject to the provisions and limitations of Section 768.28, Florida Statutes, which are
neither waived, expanded, or altered hereby, JEA shall indemnify and hold DCRDA harmless from and
against any and all claims, costs, expenses and damages to persons and/or property incurred by, through,
or out of the JEA’s entry and inspections on the Property, unless caused by preexisting conditions of the
Property or DCRDA’s negligence. This provision shall survive the termination of this agreement.

4. This Agreement will terminate on the earlier of ninety (90) days after execution hereof,
or the entry into a purchase agreement between DCRDA and JEA for the Property.

3 No obligation to purchase or sell the Property is created, inferred or implied by this
Agreement.







6. This Agreement may be executed in several counterparts, all of which taken together will
constitute a single agreement although both parties may not have executed the same counterpart. This
Agreement is governed by and will be construed in accordance with the laws of the State of Florida. PDF
copies of this Agreement executed by a party shall operate as and may be relied upon as an original
signature.

IN WITNESS WHEREOF, the undersigned have executed this Agreement effective as the date first
above written.

DCRDA:

Duval County Research and Development Authority,
a body politic and corporate

By:

Print:

Title:

JEA:

JEA, a body politic and corporate

By:

ordan Pope
Director, Economic Development and Real
Estate







EXHIBIT A

RE# 173970-0485
Lot 12, First Coast Technology Park, as recorded in Plat Book 60, Page 125, public records of
Duval County, Florida

RE# 173970-0495 _
Lot 13, First Coast Technology Park, as recorded in Plat Book 60, Page 125, public records of
Duval County, Florida

RE# 173970-0505
Lot 14, First Coast Technology Park, as recorded in Plat Book 60, Page 125, public records of
Duval County, Florida

RE# 173970-0515
Lot 15, First Coast Technology Park, as recorded in Plat Book 60, Page 125, public records of
Duval County, Florida
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Exhibit B
JEA’s contractors (“Contractor” or "Indemnifying Parties”) shall hold harmless,
indemnify, and defend DCRDA and DCRDA’s members, officers, officials, employees and
agents (collectively the “Indemnified Parties”) from and against, without limitation, any and all
claims, suits, actions;, losses, damages, injuries, liabilities, fines, penalties, costs and expenses of
whatsoever kind or nature, which may be incurred by, charged to or recovered from any of the
foregoing Indemnified Parties for:

1. General Tort Liability, for any negligent act, error or omission, recklessness or
intentionally wrongful conduct on the part of the Contractor that causes injury (whether mental
or corporeal) to persons (including death) or damage to property, whether arising out of or
incidental to the Indemnifying Parties’ performance of this Agreement (also referred to in this
Exhibit B and Exhibit C as the “Contract”), operations, services or work performed hereunder
(“Services™); and

2. Environmental Liability, to the extent this Contract contemplates environmental
exposures, arising from or in connection with any environmental, health and safety liabilities,
claims, citations, clean-up or damages whether arising out of or relating to the operation or other
activities performed in connection with the Contract; and

3. Intellectual Property Liability, to the extent this Contract contemplates intellectual
property exposures, arising directly or indirectly out of any allegation that the Services, any
product generated by the Services, or any part of the Services as contemplated in this Contract,
constitutes an infringement of any copyright, patent, trade secret or any other intellectual
property right. If in any suit or proceeding, the Services, or any product generated by the
Services, is held to constitute an infringement and its use is permanently enjoined, the
Indemnifying Parties shall, immediately, make every reasonable effort to secure within 60 days,
for the Indemnified Parties a license, authorizing the continued use of the Service or product. If
the Indemnifying Parties fail to secure such a license for the Indemnified Parties, then the
Indemnifying Parties shall replace the Service or product with a non-infringing Service or
product or modify such Service or product in a way satisfactory to Buyer, so that the Service or
product is non-infringing.

If an Indemnifying Party exercises its rights under this Contract, the Indemnifying Party will (1)
provide reasonable notice to the Indemnified Parties of the applicable claim or liability, and (2)
allow Indemnified Parties, at their own expense, to participate in the litigation of such claim or
liability to protect their interests. The scope and terms of the indemnity obligations herein
described are separate and apart from, and shall not be limited by any insurance provided
pursuant to the Contract or otherwise. Such terms of indemnity shall survive the
expiration or termination of the Contract.

In the event that any portion of the scope or terms of this indemnity is in derogation of Section
725.06 or 725.08 of the Florida Statutes, all other terms of this indemnity shall remain in full
force and effect. Further, any term which offends Section 725.06 or 725.08 of the Florida
Statutes will be modified to comply with said statutes.







Exhibit C

INSURANCE REQUIREMENTS

Without limiting its liability under this Contract, Contractor shall at all times during the term of this
Contract procure prior to commencement of work and maintain at its sole expense during the life of this
Contract (and Contractor shall require its, subcontractors, laborers, materialmen and suppliers to
provide, as applicable), insurance of the types and limits not less than amounts stated below:

Insurance Coverages

Schedule Limits
Worker’s Compensation Florida Statutory Coverage
Employer’s Liability $ 1,000,000 Each Accident

$ 1,000,000 Disease Policy Limit
$ 1,000,000 Each Employee/Disease

This insurance shall cover the Contractor (and, to the extent they are not otherwise insured, its
subcontractors) for those sources of liability which would be covered by the latest edition of the standard
Workers” Compensation policy, as filed for use in the State of Florida by the National Council on
Compensation Insurance (NCCI), without any restrictive endorsements other than the Florida Employers
Liability Coverage Endorsement (NCCI Form WC 09 03), those which are required by the State of Florida,
or any restrictive NCCI endorsements which, under an NCCI filing, must be attached to the policy (i.e.,
mandatory endorsements). In addition to coverage for the Florida Workers” Compensation Act, where
appropriate, coverage is to be included for the Federal Employers’ Liability Act, USL&H and Jones, and
any other applicable federal or state law.

Commercial General Liability $2,000,000 General Aggregate Per Project
$2,000,000 Products & Comp. Ops. Agg.
$1,000,000 Personal/ Advertising Injury
$1,000,000 Each Occurrence
$ 50,000 Fire Damage
$ 5,000 Medical Expenses

Such insurance shall be no more restrictive than that provided by the most recent version of the standard
Commercial General Liability Form (ISO Form CG 00 01) as filed for use in the State of Florida without
any restrictive endorsements other than those reasonably required by the DCRDA’s Office of Insurance
and Risk Management. An Excess Liability policy or Umbrella policy can be used to satisfy the above
limits.

Automobile Liability $1,000,000 Combined Single Limit
(Coverage for all automobiles, owned, hired or non-owned used in performance of the Contract)

Such insurance shall be no more restrictive than that provided by the most recent version of the standard
Business Auto Coverage Form (ISO Form CA0001) as filed for use in the State of Florida without any
restrictive endorsements other than those which are required by the State of Florida, or equivalent
manuscript form, must be attached to the policy equivalent endorsement as filed with ISO (ie.,
mandatory endorsement).

Pollution Liability $1,000,000 per Loss
$2,000,000 Annual Aggregate







Any entity hired to perform services as part of this Contract for environmental or pollution related
concerns shall maintain Contractor’s Pollution Liability coverage. Such Coverage will include bodily
injury, sickness, and disease, mental anguish or shock sustained by any person, including death; property
damage including physical injury to destruction of tangible property including resulting loss of use
thereof, cleanup costs, and the loss of use of tangible property that has not been physically injured or
destroyed; defense including costs charges and expenses incurred in the investigation, adjustment or
defense of claims for such compensatory damages; coverage for losses caused by pollution conditions
that arises from the operations of the contractor including transportation.

Pollution Legal Liability $1,000,000 per Loss
$2,000,000 Aggregate

Any entity hired to perform services as a part of this Contract that require disposal of any hazardous

material off the job site shall maintain Pollution Legal Liability with coverage for bodily injury and
property damage for losses that arise from the facility that is accepting the waste under this contract.

Additional Insurance Provisions

A. Additional Insured: All insurance except Worker's Compensation shall be endorsed to name
DCRDA and DCRDA’s members, officials, officers, employees and agents as Additional Insured.
Additional Insured for General Liability shall be in a form no more restrictive than CG2026,
Automobile Liability CA2048.

B. Waiver of Subrogation. All required insurance policies shall be endorsed to provide for a waiver of
underwriter’s rights of subrogation in favor of DCRDA and its members, officials, officers employees

and agents.

C. Contractor’s Insurance Primary. The insurance provided by the Contractor shall apply on a primary
basis to, and shall not require contribution from, any other insurance or self-insurance maintained by
DCRDA and any DCRDA members, officials, officers, employees and agents.

D. Deductible or Self-Insured Retention Provisions. All deductibles and self-insured retentions
associated with coverages required for compliance with this Contract shall remain the sole and
exclusive responsibility of the named insured Contractor. Under no circumstances will DCRDA and
its members, officers, directors, employees, representatives, and agents be responsible for paying any
deductible or self-insured retentions related to this Contract.

E. Contractor’s Insurance Additional Remedy. Compliance with the insurance requirements of this
Contract shall not limit the liability of the Contractor or its Subcontractors, employees or agents to the
DCRDA or others. Any remedy provided to DCRDA and DCRDA’s members, officials, officers,
employees or agents shall be in addition to and not in lieu of any other remedy available under this

Contract or otherwise.

F. Waiver/Estoppel. Neither approval by DCRDA nor failure to disapprove the insurance furnished by
Contractor shall relieve Contractor of Contractor’s full responsibility to provide insurance as required

under this Contract.

G. Certificates of Insurance. Contractor shall provide the DCRDA Certificates of Insurance that shows
the corresponding Contract Number in the Description, if known, Additional Insureds as provided

above and waivers of subrogation. The certificates of insurance shall be mailed to City of
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Jacksonville (Attention: Chief of Risk Management), 117 W. Duval Street, Suite 335,
Jacksonville, Florida 32202.

. Carrier Qualifications. The above insurance shall be written by an insurer holding a current
certificate of authority pursuant to chapter 624, Florida State or a company that is declared as an
approved Surplus Lines carrier under Chapter 626 Florida Statutes. Such Insurance shall be written
by an insurer with an A.M. Best Rating of A- VII or better.

Notice. The Contractor shall provide an endorsement issued by the insurer to provide DCRDA thirty
(30) days prior written notice of any change in the above insurance coverage limits or cancellation,
including expiration or non-renewal. If such endorsement is not provided, the Contractor shall
provide a thirty (30) days written notice of any change in the above coverages or limits, coverage
being suspended, voided, cancelled, including expiration or non-renewal.

Survival.. Anything to the contrary notwithstanding, the liabilities of the Contractor under this
Contract shall survive and not be terminated, reduced or otherwise limited by any expiration or

termination of insurance coverage.

. Additional Insurance. Depending upon the nature of any aspect of any project and its accompanying
exposures and liabilities, the DCRDA may reasonably require additional insurance coverages in
amounts responsive to those liabilities, which may or may not require that DCRDA also be named as

an additional insured.

Special Provisions: Prior to executing this Agreement, Contractor shall present this Contract and
Exhibit B & C to its Insurance Agent affirming: 1)  That the Agent has personally reviewed the
insurance requirements of the Contract Documents, and(2) That the Agent is capable (has proper
market access) to provide the coverages and limits of liability required on behalf of Contractor.









Assistant General Counsel
Government Operations Department
Office of General Counsel

City of Jacksonville

117 W. Duval St., Suite 480
Jacksonville, FL 32202

Phone: 904.255.5062

Email: ELotzia@coj.net
http://www.coj.net/ogc.aspx [coj.net

PLEASE NOTE THAT UNDER FLORIDA’S PUBLIC RECORDS LAW, COMMUNICATIONS
TO AND FROM CITY OF JACKSONVILLE OFFICIALS ARE SUBJECT TO PUBLIC
DISCLOSURE.

From: Brian Dawes [mailto:bdawes@edcolaw.com]

Sent: Monday, October 07, 2019 12:24 PM

To: Lotzia, Emerson; "Traynham, Earle'; 'Noriega, Elizabeth'

Cc: Hodges, Lawsikia; 'popeja@jea.com’

Subject: RE: Revisions to JEA Entry and Testing Agreement - DCRDA

EXTERNAL EMAIL: This email originated from a non-COJ email address. Do not click any links or
open any attachments unless you trust the sender and know the content is safe.

Emerson, two small tweaks. I'd like to make it clear that any reports etc. provided to DCRDA are
without any rep or warranty by JEA. Also | think there was a typo in p.2 deleting the word ‘excepted’.
See attached. Also, we’re checking to make sure the consultants carry the requisite insurance.

Thanks, Brian

Brian Dawes

Edwards, Cohen, Dawson, Noble & Dawes, P.A.
200 W. Forsyth Street, Suite 1300

Jacksonville, Florida 32202

904.633.7979 (main)

904.633.9679 (direct)

904.633.9026 (fax)

bdawes@edcolaw.com

From: Lotzia, Emerson <ElLotzia@coj.net>

Sent: Sunday, October 06, 2019 9:14 AM

To: Brian Dawes <bdawes@edcolaw.com>; 'Traynham, Earle' <traynham@unf.edu>; 'Noriega,
Elizabeth' <enoriega@unf.edu>

Cc: Hodges, Lawsikia <LHodges@coj.net>; 'popeja@jea.com' <popeja@jea.com>

Subject: Revisions to JEA Entry and Testing Agreement - DCRDA
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https://urldefense.proofpoint.com/v2/url?u=http-3A__www.coj.net_ogc.aspx&d=DwMFAg&c=c0bxDqEgwAsdU6tOGkHaIQ&r=z5UGl3gPTC4tkK32qFg1Vg&m=OMe9hfcvZNPeafz64ByrQ5cnZCn1ZN3xHdNIwQzuMhg&s=KO4oFgDBE4iIc1M9Zbsiie0zq6g_-XOtdrSkxxqgLSU&e=
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Brian,

Please see the attached revised agreement. Our client is reviewing simultaneously and there may be
additional comments.

Earle and Elizabeth,

This agreement should be on the Agenda (or Revised and Re-Published Agenda, if the Agenda is
already published) and PUBLIC COMMENT should be the first item on the Agenda.

Thanks.

Emevsan M. Latzia

Assistant General Counsel
Government Operations Department
Office of General Counsel

City of Jacksonville

117 W. Duval St., Suite 480
Jacksonville, FL 32202

Phone: 904.630.3559

Email: ELotzia@coj.net
http://www.coj.net/ogc.aspx [coj.net

PLEASE NOTE THAT UNDER FLORIDA’S PUBLIC RECORDS LAW, COMMUNICATIONS
TO AND FROM CITY OF JACKSONVILLE OFFICIALS ARE SUBJECT TO PUBLIC
DISCLOSURE.

Disclaimer regarding Uniform Electronic Transactions Act (UETA) (Florida Statutes Section
668.50): If this communication concerns negotiation of a contract or agreement, UETA does
not apply to this communication; contract formation in this matter shall occur only with
manually-affixed original signatures on original documents.

Disclaimer regarding Uniform Electronic Transactions Act (UETA) (Florida Statutes Section
668.50): If this communication concerns negotiation of a contract or agreement, UETA does
not apply to this communication; contract formation in this matter shall occur only with
manually-affixed original signatures on original documents.

Florida has a very broad Public Records Law. Virtually all written communications to or from
State and Local Officials and employees are public records available to the public and media
upon request. Any email sent to or from JEA’s system may be considered a public record and
subject to disclosure under Florida’s Public Records Laws. Any information deemed
confidential and exempt from Florida’s Public Records Laws should be clearly marked. Under
Florida law, e-mail addresses are public records. If you do not want your e-mail address
released in response to a public-records request, do not send electronic mail to this entity.
Instead, contact JEA by phone or in writing.
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From: Rhode. Lynne C. (City of Jacksonville)

To: Hodges. Lawsikia

Cc: Sidman, Margaret; Gabriel, Jason; Rondinelli, Mellissa
Subject: RE: T-U question

Date: Friday, August 16, 2019 4:08:02 PM

Attachments: JAX1502C.pdf

Currents ITN.pdf
Currents Limitations on Communications Regarding the ITN.pdf

Importance: High

EXTERNAL EMAIL: This email originated from a non-COJ email address. Do not click any
links or open any attachments unless you trust the sender and know the content is safe.

Hi Lawsikia,

Please see proposed responses below and associated attachments for your/Jason’s/Peggy’s review
and response to Mr. Bauerlein. These responses incorporate recommendations from Robert Hosay
and Kevin Hyde. Please call with any questions.

Best,

Lynne

Lynne C. Rhode

Vice President and Chief Legal Officer

21 West Church Street Jacksonville, FL 32202
Office: (904) 665-4115

Email: rhodlc@jea.com

2]

From: Bauerlein, David [mailto:dbauerlein@jacksonville.com]
Sent: Thursday, August 15, 2019 2:57 PM

To: Gabriel, Jason
Subject: T-U question

EXTERNAL EMAIL: This email originated from a non-COJ email address. Do not click any
links or open any attachments unless you trust the sender and know the content is safe.

Jason:

I'm writing an article for weekend paper about the JEA pension legislation and also about the
""cone of silence” while JEA solicits offers and does negotiations..

Can you answer these questions?
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] ATTORNEYS AT LAW
106 EAST COLLEGE AVENUE, SUITE 900
= TALLAHASSEE, FL 32301-7732

850.222.6100 TEL
FOLEY & LARDNER LLP 850.561.6475 FAX

WWW.FOLEY.COM
rhosay@foley.com EMAIL

CLIENT/MATTER NUMBER

123214-0101
August 2, 2019
April Green Aaron Zahn
Board Chair Managing Director & Chief Executive Officer
JEA JEA
21 West Church Street 21 West Church Street
Jacksonville, FL 32202 Jacksonville, FL 32202

Re:  Limitations on Communications Relating to ITN #127-19
Dear April and Aaron,

As you know, JEA released Invitation to Negotiate (“ITN™) #127-19, entitled “Strategic
Alternatives,” on Friday, August 2, 2019. This ITN is a significant solicitation by JEA, and will play
an important role in determining the future of JEA. By conducting this solicitation in an appropriate
and fair manner JEA can ensure that it will continue to maximize customer value, financial value,
community impact value, and environmental value.

Because of the importance of this ITN, and to ensure that JEA can be successful in achieving
a solution that maximizes the four corporate measures of value, it is critical that JEA follows the
process set forth in the ITN and required by applicable law. By doing so, JEA will be able to ensure
that an even-handed and fair competitive process is conducted and all potential bidders are provided
with a fair and equal opportunity to present potential strategic alternatives. When this occurs, JEA
can realize the benefits of a competitive process that provides an opportunity for all potential
strategic alternatives to be explored.

Accordingly, we write today to bring to your attention important limitations on
communications with potential bidders that took effect upon the release of the ITN. The release of
the ITN caused a prohibition on ex parte communications between potential bidders and JEA and its
representatives (commonly referred to as a “cone of silence”) to take effect. This prohibition is
described in more detail in section 1-110 of the JEA Procurement Code. As the Procurement Code
states, “adherence to procedures that ensure fairness is essential to the maintenance of public
confidence in the value and soundness of the important process,” and ex parte communications have
the potential to deny fair, open, and impartial consideration to companies that may submit a response
to the ITN. To ensure that this procurement is conducted in a fair, open, and impartial manner,
communications between potential bidders (including their employees, agents, or representatives)
and JEA (or its members, employees, agents, or representatives) are strictly prohibited between the
time of the ITN’s release and the award of a contract resulting from the ITN.

AUSTIN DETROIT MEXICO CITY SACRAMENTO TAMPA

BOSTON HOUSTON MIAMI SAN DIEGO WASHINGTON, D.C.
CHICAGO JACKSONVILLE MILWAUKEE SAN FRANCISCO BRUSSELS
DALLAS LOS ANGELES NEW YORK SILICON VALLEY TOKYO

DENVER MADISON ORLANDO TALLAHASSEE







sFOLEY

FOLEY & LARDNER LLP

August 2, 2019
Page 2

As a practical matter, this prohibition on ex parte communications means that no
conversations or communications relating to the ITN should occur between potential bidders and
JEA employees, agents, or representatives (including JEA Board members) other than
communications between potential bidders and the Designated Procurement Representatives
identified in the ITN (John McCarthy and Jenny McCollum) or communications at meetings
formally scheduled by JEA as part of the procurement process. If a potential bidder approaches or
attempts to have any discussion relating to the ITN with any JEA employee other than one of the
Designated Procurement Representatives, or with an agent or representative of JEA (including a JEA
contractor), that individual should decline to discuss the ITN or related subjects and should refer the
potential bidder to one of the Designated Procurement Representatives identified in the ITN. Should
any employee, agent, or representative of JEA have any questions about these requirements of the
Procurement Code, or any concern regarding attempted contacts by potential bidders, we would
encourage them to contact JEA’s Chief Legal Officer, Lynne Rhode, who can assist with their
questions and obtain any additional guidance or support that may be necessary.

By ensuring that all communications between potential bidders and JEA relating to the ITN
are conducted within the confines of the formal procurement process, and that any improper
communications between potential bidders and employees or representatives of JEA are prevented,
you can ensure that JEA runs a fair and proper procurement process, and that all potential bidders
and potential strategic alternatives have the equal opportunity to be considered.

We appreciate the opportunity to assist you with this important process and provide guidance
to ensure that the ITN is conducted in the appropriate and fair manner that JEA intends. If you have
any questions, or would like to discuss the limitations on bidder contact discussed in this letter,
please do not hesitate to contact us.

Robert H. Hosay

RHH:bjg









JEA EMPLOYEE

CURRENTS J cOMMUNICATIONS

‘Invitation to Negotiate’ Document Released

As part of the scenario planning process, documents were prepared for each scenario so that
JEA would be ready to move forward following the Board’s decision July 23. Today, the
“Invitation to Negotiate” (ITN) document was published that will allow potential parties
interested in submitting strategic proposals to eliminate business constraints in order to
maximize customer, community, environmental, and financial value. You may view the
document at https://www.jea.com/strategicalternatives/.

Procurement Process

JEA abides by all applicable procurement rules and regulations for governmental entities in
the State of Florida. The ITN process includes three phases: solicitation, evaluation and
negotiation. The solicitation phase begins today with the publication of the ITN.

During the procurement process, it is imperative that no employee, officer, board member or
representative of JEA communicate about this procurement, this ITN, or the JEA procurement
process with any employee, officer, board member or representative of any potential
company who may submit a plan to JEA under this ITN.

Contact with an employee, outside of the procurement process, can disqualify an applicant
and harm the process. If you have questions, please contact VP & Chief Supply Chain Officer
John McCarthy at 665-5544 or by email, or Jenny McCollum, director Procurement Services at
665-4103 or by email.

Trusted Advisors

JEA has hired J.P. Morgan Securities LLC. and Morgan Stanley & Co. LLC as financial advisors
and Pillsbury Winthrop Shaw Pittman LLP and Foley & Lardner LLP as legal advisors to assist us
with the execution of a competitive and open solicitation process to ensure the best outcome
for our stakeholders.

“JEA is embarking on a once-in-a-generation opportunity to secure the utility’s future
and take care of its employees, customers and the greater Jacksonville community,”
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said Ryan Wannemacher, CFO, JEA. “When the stakes are so high, it is critical to bring
all experts to the table.

Minimum Requirements
A key component of the ITN is a list of ‘minimum requirements’ that any outside entity
responding to JEA’s ITN would have to meet in order to even be considered as an option by
the Board. Using our Four Corporate Measures of Value, the list includes the following:
e (Customers
o At least S400 million of value distributed to customers ($350+ paid to each JEA
account - $1,400+ for customers with electric, water, sewer and irrigation
accounts).
o At least 3 years of contractually guaranteed base rate stability.
e Community impact
o Protection of certain employee retirement benefits.
o Guarantee of employee compensation and benefits for three (3) years.
o Retention payments to all full-time employees of 100% current base
compensation.
o Commitment to new headquarters and employees in downtown Jacksonville
contributing to the economic development of the community.
e Environmental
o Commitment to fund and provide City of Jacksonville and Duval County Public
School system 100% renewable electricity by 2030.
o Commitment to fund and provide 40 million gallons per day of alternative water
capacity for Northeast Florida by 2035.
e Financial
oS3 billion of value to the City of Jacksonville.

We will continue to provide updates as the ITN and strategic planning process progresses.

FOLLOW US

0000

You are receiving this message because you are a JEA employee. You cannot unsubscribe from Currents Newsletters.
If you have questions please contact Joy W. Gutos, Manager, Internal Communications.
JEA, all rights reserved 2019 ©




https://urldefense.proofpoint.com/v2/url?u=http-3A__ml01.jea.mbcampaign.com_wf_click-3Fupn-3D84Cu0XzPjZHAI9HDkH1Ds3-2D2B3wIfywCYTI68YtYD26anFg0UYLSzkluWbtbZHFkFe-5Fyh7WBAQwtgfyWm7y1cKbjLQCqFEgrdAfAfLUbpK0J74aw6DxeofPXiymMLfMpx60PCYWmGjTwbCDo-2D2F0EU-2D2BNbdV6jRjaqznM1NQJtawYkDQ2Lw-2D2BMTqjE27942Mb-2D2FFcG0yxqXVrozav88v31Ear91FHocpCTGcY5M8kalBpU-2D2Fl8M-2D2BmWY-2D2B-2D2F2g-2D2B-2D2FO2au5oQ4i2XBTu4KXNxu7VipzrJWJPaIj-2D2BJZVH83P9xuj04C1cFF2mta2boIBoaN5z1rT6pPZU7eSbR2F0ZWgYVY92P-2D2FuKM0PQLAwff9DQBBU69nK-2D2BKrMUQ-2D3D&d=DwMFaQ&c=c0bxDqEgwAsdU6tOGkHaIQ&r=sMlefetuKdM_2LIo49CQwQ&m=Xx4nrTXCJKUJA-0FEwTzjxJqTumFA4TaOK57I3s-S4c&s=sB5Te4gkkEyyYRmgjWa1S79P26wWLWzbxT1qRw0Dsac&e=


https://urldefense.proofpoint.com/v2/url?u=http-3A__ml01.jea.mbcampaign.com_wf_click-3Fupn-3D84Cu0XzPjZHAI9HDkH1DswtWLsAMOZAnViNgdL02NQrkAMR80sl6wtsbfZiho6cP-5Fyh7WBAQwtgfyWm7y1cKbjLQCqFEgrdAfAfLUbpK0J74aw6DxeofPXiymMLfMpx60PCYWmGjTwbCDo-2D2F0EU-2D2BNbdV6jRjaqznM1NQJtawYkDQ0kUr-2D2FaUPzdPcoekY-2D2FLCFJxGZIBmIIciAN0N0e8e7VchQ7UTflbsTsdEiRPuMVknMsLBmebtFI6kmKhs6IWLzOurmJm5Pd1PAKQlNTj7eL5En38ncHHCiZ4jAhleiC2Wpwt1eppTLpQd0H1Cul7ShA4xKClrL2r3YI6qrak-2D2B-2D2FD-2D2FqOFrb1zxACaUetQLjxNExJs-2D3D&d=DwMFaQ&c=c0bxDqEgwAsdU6tOGkHaIQ&r=sMlefetuKdM_2LIo49CQwQ&m=Xx4nrTXCJKUJA-0FEwTzjxJqTumFA4TaOK57I3s-S4c&s=yY4QRAJ-CViY7htiifrGsKvSogq6C4kWr9rp-TV0nO0&e=


https://urldefense.proofpoint.com/v2/url?u=http-3A__ml01.jea.mbcampaign.com_wf_click-3Fupn-3D84Cu0XzPjZHAI9HDkH1Ds0HxAZHel7Sk-2D2F-2D2B-2D2Bn-2D2F0G1c8WTTssOQcxNIDkOKPLlbDt2-5Fyh7WBAQwtgfyWm7y1cKbjLQCqFEgrdAfAfLUbpK0J74aw6DxeofPXiymMLfMpx60PCYWmGjTwbCDo-2D2F0EU-2D2BNbdV6jRjaqznM1NQJtawYkDQ321niSFIQR-2D2FLcMgxdaYIU-2D2Bpi0NOgfYko3hl0avTZIxrv3-2D2BYcOczVqwMWAv3M7HClTyhZ32tdECHHzP7LjhnUNHwJvaEecn6VvOCLs2i1HQiSwmDZNKodtb-2D2B8P-2D2BDzG-2D2FgsIah39k0WrUaYFOZlqnJjcasv7NCLTD16YQZZkaO49tjbyUilIBJDYpIwNHmI6AM44-2D3D&d=DwMFaQ&c=c0bxDqEgwAsdU6tOGkHaIQ&r=sMlefetuKdM_2LIo49CQwQ&m=Xx4nrTXCJKUJA-0FEwTzjxJqTumFA4TaOK57I3s-S4c&s=YwDUrgckBlnT_0v5jvO0cR50FxEqiFo4cDam8KRf9kY&e=


https://urldefense.proofpoint.com/v2/url?u=http-3A__ml01.jea.mbcampaign.com_wf_click-3Fupn-3D84Cu0XzPjZHAI9HDkH1Ds-2D2BF8wAC2LZYhFx36XVH-2D2B-2D2BSoT7lSPeiPCdcpKPeuWWTB0-5Fyh7WBAQwtgfyWm7y1cKbjLQCqFEgrdAfAfLUbpK0J74aw6DxeofPXiymMLfMpx60PCYWmGjTwbCDo-2D2F0EU-2D2BNbdV6jRjaqznM1NQJtawYkDQ2wI78qdiXUTPgpagFZrEm9fdzwO3n9fPDgLiVgRJqYqaa1ddDoLG2yMVexeNdyrLac9nBI7GxQKYnTxIrrvucmmhYUv4xgzvtMKpL22yXl9VzXEFnqa9IipPrnSzhCZfkRbHbp8AoFlpKxDn5dSoxVJD4g8Qh453G1vwepN0l-2D2B5j-2D2Bo8zeD4-2D2FT5tvjM6Zsosjs-2D3D&d=DwMFaQ&c=c0bxDqEgwAsdU6tOGkHaIQ&r=sMlefetuKdM_2LIo49CQwQ&m=Xx4nrTXCJKUJA-0FEwTzjxJqTumFA4TaOK57I3s-S4c&s=HWVeXrFx1eIaCL_-htbC5AbFPxHmV9bxkiWt3keRjw0&e=







JEA EMPLOYEE

CURRENTS J cOMMUNICATIONS

Limitations on Communications Regarding the
ITN

It’s important that we all learn a new term that we may not be familiar with if we don’t
operate in the world of procurement or deal with legal terminology on a daily basis.

With the release of the Strategic Alternatives Invitation to Negotiate (ITN) #127-19 on Friday,
August 2, JEA entered a time period where there are restrictions of ex parte communications.
“Ex parte communications” consist of one party receiving information that another party (or
competitor) is not privy to, and means communications relating to the ITN that occur outside
of advertised public meetings or the formal procurement process. The restriction on ex parte
communications is also commonly referred to as a “cone of silence.”

Employees may, through their regular daily work, have contacts with other organizations,
vendors, etc., that may want to discuss the ITN. Employees should not have these discussions.
Communication between potential bidders and JEA, including its employees, vendors and
board members, or representatives of either potential bidders or JEA, is restricted between
the time of the ITN’s release (August 2) and the award of a contract resulting from the ITN.

The purpose of the restriction of ex parte communication is to ensure the fairness of the ITN
process and to preserve the fair, open and impartial consideration of respondents to the ITN.
Restrictions on ex parte communication are required by JEA’s Procurement Code, and are a
common practice in all public procurement processes. In fact, the same restriction was in
place when the new headquarters bidders were submitting their proposals.

Thank you for your cooperation in helping to ensure a smooth ITN process.

If you have any questions about this topic, please direct them to VP & Chief Supply Chain







Officer John McCarthy at 665-5544 or by email, or to Jenny McCollum, Director of
Procurement Services at 665-4103 or by email.

FOLLOW US

0000

You are receiving this message because you are a JEA employee. You cannot unsubscribe from Currents Newsletters.
If you have questions please contact Joy W. Gutos, Manager, Internal Communications.
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1. Does the "cone of silence" apply to Jacksonville City Council members?
Yes.
2. Does the "cone of silence™ apply to the mayor and others in the executive branch?
Yes.

3. If the cone of silence applies to City Council and/or mayor, what is the "penalty" for
violating it? Can a violation prevent a City Council member from voting on a sale of
JEA?

The bidder, agent, or representative involved in the inappropriate contact may face
disqualification. Depending on the level and nature of inappropriate activity, the public
employee may face ethics complaints or charges or other statutory repercussions.

3. Have you provided any written guidance on the "cone of silence?" if so, can you provide
that to me?

Yes. Please see the attached “Currents” and letter from Special Counsel Robert Hosay to Mr. Zahn
and Ms. Green.

4. The JEA board voted in favor of several minimum requirements for any transaction.
One of the requirements is that JEA would pay more than $400 million out of sales
proceeds for customer rebates. The JEA board acted on its own to put that minimum
requirement into the solicitation. If City Council wants to use that $400 million in sales
proceeds for some other purpose besides customers rebates, does City Council have the
authority to step in at a later date and switch that funding to a different purpose?

The City Council can evaluate the attributes and value of any proposed deal and has approval
authority over such deal, which also is subject to referendum.

5. In regard to the pension legislation (2019-566) it would enhance pension benefits for JEA
emplyees if there is a sale of JEA. There is a provision in the ordinance code (Sec. 106.108)
that says pension plan enhancements may only be approved if the pension plan is at least 90
percent actuarially funded. Currently, the General Employee Pension Plan is . 63 percent
funded. There is a provision in the ordinance code that says if the pension plan is less than 90
percent funded, the mayor can request a waiver that must pass with super-majority support by
City Council to allow pension plan enhancements. I didn't see anything in 2019-556 saying a
waiver is needed. Is a wavier need in this case?

2019-556 provides that, if a Recapitalization Event occurs, JEA employees employed as of July 23,
2019, will receive credited years of service up to their next retirement milestone. JEA will utilize
portions of the proceeds from the Recapitalization Event to provide funds to the GEPP to account for
the years of credit service. The purpose of this is so the Plan will remain actuarially funded at the
same level it was prior to the Recapitalization Event and accounting for the years of credited service.
The purpose of sec. 106.108 is to ensure that the level of unfunded liability does not increase if
benefits are enhanced. Because the Plan will remain funded on the same basis after the years of





credited service due to the Recapitalization Event, there is no enhancement of benefits.

Florida has a very broad Public Records Law. Virtually all written communications to or from
State and Local Officials and employees are public records available to the public and media
upon request. Any email sent to or from JEA’s system may be considered a public record and
subject to disclosure under Florida’s Public Records Laws. Any information deemed
confidential and exempt from Florida’s Public Records Laws should be clearly marked. Under
Florida law, e-mail addresses are public records. If you do not want your e-mail address
released in response to a public-records request, do not send electronic mail to this entity.
Instead, contact JEA by phone or in writing.






To: Miller, Carla

Subject: RE: public records request
Date: Friday, December 27, 2019 12:53:01 PM
Carla,

Prior to releasing your notes and emails, please confirm that you reviewed for exempt and
confidential information under Florida law.

From: Miller, Carla

Sent: Thursday, December 26, 2019 3:36 PM
To: Hodges, Lawsikia

Subject: RE: public records request

Thanks, Lawsikia.

From: Hodges, Lawsikia

Sent: Thursday, December 26, 2019 3:16 PM
To: Miller, Carla; Gabriel, Jason

Subject: RE: public records request

Thanks, Carla.

Also, Foley just sent over the legal memorandum in response to your sunshine concern raised
regarding the negotiation meetings in Atlanta. As soon as | review, | will forward that to you for your
records.

Lawsikia

From: Miller, Carla

Sent: Thursday, December 26, 2019 11:56 AM
To: Gabriel, Jason; Hodges, Lawsikia
Subject: public records request

Hello,

FYI

| have received public record requests for my notes and emails pertaining to the JEA ITN and for
communication between my office and OGC.

| have responded to those requests.

Carla Miller

Director, ECO

Ethics, Compliance and Oversight
(904) 255-5507 Hotline (904) 630-1015
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From: LHodges@coj.net

To: Miller, Carla

Cc: Gabriel, Jason

Subject: Re: Confidentiality

Date: Tuesday, December 24, 2019 2:22:49 AM

Yes, | agree that the confidentiality agreement that used signed rel

Sent from my iPhone

On Dec 23, 2019, at 10:42 PM, Miller, Carla <CarlaM@coj.net> wrote:

Hi Lawsikia,

| have not received your response; | know you are up to your ears.

We have discussed it on the phone.

I don’t intend to issue any reports on this now as | am on vacation.

| will respond to any public record requests.

It is my understanding from our call tonight that once the ITN is withdrawn, all of my
records become public.

Best,

Carla

From: Miller, Carla

Sent: Monday, December 23, 2019 6:53 PM
To: Hodges, Lawsikia

Cc: Gabriel, Jason

Subject: Confidentiality

Lawsikia,

Please confirm that | am no longer under any confidentiality restrictions after the
JEA board votes to rescind the ITN.

Once the ITN is over, | see no further justification for any secrecy.

Correct?

Carla
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From: Hodges. Lawsikia

To: Dykes, Melissa H. - Interim Managing Director CEQ
Subject: Re: JEA Board ITN Cancellation
Date: Tuesday, December 24, 2019 6:49:50 PM

Sounds like plan

Sent from my iPhone

On Dec 24, 2019, at 4:47 PM, Dykes, Melissa H. - Interim Managing Director
CEO <dykemh@jea.com> wrote:

EXTERNAL EMAIL: This email originated from a non-COJ email address. Do not click
any links or open any attachments unless you trust the sender and know the content
is safe.

Thank you. | suggest we wait a day or two and include personnel changes. Joe
Orfano will serve as interim CFO and he is highly experienced with disclosure
matters.

On Dec 24, 2019, at 4:23 PM, Hodges, Lawsikia
<LHodges@coj.net> wrote:

[External Email - Exercise caution. DO NOT open attachments or
click links from unknown senders or unexpected email.]

FYI
Sent from my iPhone

Begin forwarded message:

From: "watkinsm@gtlaw.com”
<watkinsm@gtlaw.com>

Date: December 24, 2019 at 3:52:31 PM EST
To: "Hodges, Lawsikia" <LHodges@coj.net>
Subject: Re: JEA Board ITN Cancellation
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EXTERNAL EMAIL: This email originated from a non-CQOJ
email address. Do not click any links or open any
attachments unless you trust the sender and know the
content is safe.

Hi, Lawsikia.

JEA should do a voluntary disclosure since it has been
filing voluntary disclosures regarding the ITN process.
The ADRs were filed December 19, but this warrants a
separate filing anyway. The rule requires material event
notices to be filed within 10 days, so will be ok to file the
voluntary notice later this week. We will work with JEA
staff to do so. Thanks and have a very Merry Christmas.

On Dec 24, 2019, at 3:53 AM, Hodges, Lawsikia
<LHodges@coj.net> wrote:

*EXTERNAL TO GT*
Hi Mike,

The board is holding an emergency meeting to
cancel the ITN process. Should this be reported
as a voluntary disclosure? And should this
update be included in the ADR that was
recently approved?

Thank you! Want to make sure this “I” is
dotted as many JEA staff are out tomorrow.

Lawsikia J. Hodges

Deputy Government Operations
Board Certified City, County and Local
Government Lawyer

(904) 255-5059

Disclaimer regarding Uniform Electronic
Transactions Act (UETA) (Florida Statutes
Section 668.50): If this communication
concerns negotiation of a contract or
agreement, UETA does not apply to this
communication; contract formation in this
matter shall occur only with manually-
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affixed original signatures on original
documents.

If you are not an intended recipient of confidential and
privileged information in this email, please delete it,
notify us immediately at postmaster@gtlaw.com, and do
not use or disseminate the information.

Disclaimer regarding Uniform Electronic Transactions Act (UETA)
(Florida Statutes Section 668.50): If this communication concerns
negotiation of a contract or agreement, UETA does not apply to this
communication; contract formation in this matter shall occur only
with manually-affixed original signatures on original documents.






From: Hodges. Lawsikia

To: Miller, Carla

Cc: RHosay@foley.com

Subject: Re: additional question for 11 meeting
Date: Thursday, December 19, 2019 9:07:51 AM
Robert,

See below. Let’s also discuss this question.

Lawsikia

Sent from my iPhone

On Dec 19, 2019, at 9:03 AM, Miller, Carla <CarlaM@coj.net> wrote:

Lawsikia,

On several occasions | have asked for the authority of JEA to keep the names of the
bidders in the ITN confidential.

(Confidentiality is in the ITN, p.44 question 11.)

| do not see that authority in FS 119.071. That statute exempts the actual proposal. FS
286.0113 (2) exempts out any records presented at exempt meetings.

Under FS 337.168 (Dept of Transportation; contracting for public transportation) it
states:

337.168 Confidentiality of official estimates, identities of potential bidders, and bid
analysis and monitoring system.—

(1) A document or electronic file revealing the official cost estimate of the department
of a project is confidential and exempt from the provisions of s. 119.07(1) until the
contract for the project has been executed or until the project is no longer under active
consideration.

(2) A document that reveals the identity of a person who has requested or obtained a
bid package, plan, or specifications pertaining to any project to be let by the
department is confidential and exempt from the provisions of s. 119.07(1) for the
period that begins 2 working days before the deadline for obtaining bid packages,
plans, or specifications and ends with the letting of the bid. A document that reveals
the identity of a person who has requested or obtained a bid package, plan, or
specifications pertaining to any project to be let by the department before the 2
working days before the deadline for obtaining bid packages, plans, or specifications
remains a public record subject to s. 119.07(1).

(3) The bid analysis and monitoring system of the department is confidential and
exempt from the provisions of s. 119.07(1). This exemption applies to all system
documentation, input, computer processes and programs, electronic data files, and
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output, but does not apply to the actual source documents, unless otherwise exempted
under other provisions of law.

| do not see an exemption like this that would cover the JEA ITN process.
Under what authority are the names of the bidders being kept confidential? Can

Robert cover that in our 11am phone call? Thanks.

Carla






From: Lotzia, Emerson

To: Brian Dawes - Edwards, Cohen, Sanders, Dawson & Mangu, P.A. (bdawes@edcolaw.com); "Traynham, Earle";
"Noriega. Elizabeth"

Cc: Hodges. Lawsikia; "popeja@jea.com”

Subject: Revisions to JEA Entry and Testing Agreement - DCRDA

Date: Sunday, October 06, 2019 9:14:10 AM

Attachments: Entry and Testing Agreement.doc

Brian,

Please see the attached revised agreement. Our client is reviewing simultaneously and there may be
additional comments.

Earle and Elizabeth,

This agreement should be on the Agenda (or Revised and Re-Published Agenda, if the Agenda is
already published) and PUBLIC COMMENT should be the first item on the Agenda.

Thanks.

Emewsan M. Latzia

Assistant General Counsel
Government Operations Department
Office of General Counsel

City of Jacksonville

117 W. Duval St., Suite 480
Jacksonville, FL 32202

Phone: 904.630.3559

Email: ELotzia@coj.net
http://www.coj.net/ogc.aspx

PLEASE NOTE THAT UNDER FLORIDA’S PUBLIC RECORDS LAW, COMMUNICATIONS
TO AND FROM CITY OF JACKSONVILLE OFFICIALS ARE SUBJECT TO PUBLIC
DISCLOSURE.
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ENTRY AND TESTING AGREEMENT



This Entry and Testing Agreement (this “Agreement”) is made as of the ____ day of _____________, 2019, by and between Duval County Research and Development Authority, a body politic and corporate (“DCRDA”), and JEA, a body politic and corporate (“JEA”).


A.
DCRDA is the owner of those certain lands located in Duval County, Florida, as more particularly described on Exhibit A attached hereto (collectively, the “Property”). 



B.
JEA is interested in acquiring fee simple title and easement interests in portions of the Property for utility purposes.  In order for JEA to determine the feasibility of the Property for its intended use as well as its environmental regulatory status, it is necessary for JEA to enter upon and inspect the Property.  As an accommodation to JEA, DCRDA is willing to permit JEA to enter upon the Property to conduct such inspections, under the terms and conditions stated herein.



NOW, THEREFORE, in consideration of the mutual covenants and agreements contained herein, the receipt and sufficiency of which are hereby acknowledged, the parties agree as follows:



1. DCRDA grants to JEA and its contractors, agents, employees and assigns the right to enter upon the Property to conduct and perform all or any of the following activities to determine its feasibility for JEA’s intended use as well as its environmental and regulatory status: boundary and topographic surveys, wetlands surveys and determinations, geotechnical soil borings and analyses, Phase I and Phase II environmental assessments (including but not limited to testing of soil, sediments, groundwater, surface water, air, and vapor) , and such other physical tests and inspections (invasive and non-invasive) of the Property which JEA may deem necessary or advisable (the “Permitted Activities”).  JEA will be responsible for any and all costs related to the Permitted Activities. JEA shall deliver to DCRDA all copies of any information, studies or reports created, produced or provided, whether created by JEA or JEA consultants, simultaneous with such creation or production.


2. JEA agrees to exercise due care in the performance of all Permitted Activities on the Property, and to not interfere with DCRDA’s or any other authorized party’s activities on the Property.  Upon the completion of the Permitted Activities, JEA will restore the Property to substantially the condition that existed immediately prior to JEA’s entry thereon, reasonable wear and tear and damage not caused by JEA  Prior to making any entry upon the Property, JEA’s  contractors shall indemnify DCRDA as per Exhibit “B” and shall deliver to DCRDA an insurance certificate evidencing the types of coverages with limits no less than shown in Exhibit “C”.  JEA, and not DCRDA, is responsible for any and all loss, damage, and liability JEA and its agents and invitees suffer or proximately cause while present on the Property for any performance of the Permitted Activities .



3. Subject to the provisions and limitations of Section 768.28, Florida Statutes, which are neither waived, expanded, or altered hereby, JEA shall indemnify and hold DCRDA harmless from and against any and all claims, costs, expenses and damages to persons and/or property incurred by, through, or out of the JEA’s entry and inspections on the Property, unless caused by preexisting conditions of the Property or DCRDA’s negligence. This provision shall survive the termination of this agreement. 



4. This Agreement will terminate on the earlier of ninety (90) days after execution hereof, or the entry into a purchase agreement between DCRDA and JEA for the Property.  



5. No obligation to purchase or sell the Property is created, inferred or implied by this Agreement.


6. This Agreement may be executed in several counterparts, all of which taken together will constitute a single agreement although both parties may not have executed the same counterpart.  This Agreement is governed by and will be construed in accordance with the laws of the State of Florida. PDF copies of this Agreement executed by a party shall operate as and may be relied upon as an original signature.


IN WITNESS WHEREOF, the undersigned have executed this Agreement effective as the date first above written.









DCRDA:



Duval County Research and Development Authority, a body politic and corporate


By:
______________________________









Print:
______________________________









Title:
______________________________









JEA:









JEA, a body politic and corporate



By:
______________________________










Jordan Pope


Director, Economic Development and Real Estate


EXHIBIT A


RE# 173970-0485



Lot 12, First Coast Technology Park, as recorded in Plat Book 60, Page 125, public records of Duval County, Florida



RE# 173970-0495



Lot 13, First Coast Technology Park, as recorded in Plat Book 60, Page 125, public records of Duval County, Florida



RE# 173970-0505



Lot 14, First Coast Technology Park, as recorded in Plat Book 60, Page 125, public records of Duval County, Florida



RE# 173970-0515



Lot 15, First Coast Technology Park, as recorded in Plat Book 60, Page 125, public records of Duval County, Florida


Exhibit B


JEA’s contractors (“Contractor” or "Indemnifying Parties”) shall hold harmless, indemnify, and defend DCRDA and DCRDA’s members, officers, officials, employees and agents (collectively the “Indemnified Parties”) from and against, without limitation, any and all claims, suits, actions, losses, damages, injuries, liabilities, fines, penalties, costs and expenses of whatsoever kind or nature, which may be incurred by, charged to or recovered from any of the foregoing Indemnified Parties for:




1.  General Tort Liability, for any negligent act, error or omission, recklessness or intentionally wrongful conduct on the part of the Contractor that causes injury (whether mental or corporeal) to persons (including death) or damage to property, whether arising out of or incidental to the Indemnifying Parties’ performance of this Agreement (also referred to in this Exhibit B and Exhibit C as the “Contract”), operations, services or work performed hereunder (“Services”); and




2. Environmental Liability, to the extent this Contract contemplates environmental exposures, arising from or in connection with any environmental, health and safety liabilities, claims, citations, clean-up or damages whether arising out of or relating to the operation or other activities performed in connection with the Contract; and 




3. Intellectual Property Liability, to the extent this Contract contemplates intellectual property exposures, arising directly or indirectly out of any allegation that the Services, any product generated by the Services, or any part of the Services as contemplated in this Contract, constitutes an infringement of any copyright, patent, trade secret or any other intellectual property right.  If in any suit or proceeding, the Services, or any product generated by the Services, is held to constitute an infringement and its use is permanently enjoined, the Indemnifying Parties shall, immediately, make every reasonable effort to secure within 60 days, for the Indemnified Parties a license, authorizing the continued use of the Service or product.  If the Indemnifying Parties fail to secure such a license for the Indemnified Parties, then the Indemnifying Parties shall replace the Service or product with a non-infringing Service or product or modify such Service or product in a way satisfactory to Buyer, so that the Service or product is non-infringing.



If an Indemnifying Party exercises its rights under this Contract, the Indemnifying Party will (1) provide reasonable notice to the Indemnified Parties of the applicable claim or liability, and (2) allow Indemnified Parties, at their own expense, to participate in the litigation of such claim or liability to protect their interests.  The scope and terms of the indemnity obligations herein described are separate and apart from, and shall not be limited by any insurance provided pursuant to the Contract or otherwise.  Such terms of indemnity shall survive the expiration or termination of the Contract.



In the event that any portion of the scope or terms of this indemnity is in derogation of Section 725.06 or 725.08 of the Florida Statutes, all other terms of this indemnity shall remain in full force and effect.  Further, any term which offends Section 725.06 or 725.08 of the Florida Statutes will be modified to comply with said statutes.


Exhibit C



INSURANCE REQUIREMENTS



Without limiting its liability under this Contract, Contractor shall at all times during the term of this Contract procure prior to commencement of work and maintain at its sole expense during the life of this Contract (and Contractor shall require its, subcontractors, laborers, materialmen and suppliers to provide, as applicable), insurance of the types and limits not less than amounts stated below:



Insurance Coverages



Schedule




Limits



Worker’s Compensation



Florida Statutory Coverage



Employer’s Liability




$ 1,000,000 Each Accident










$ 1,000,000 Disease Policy Limit










$ 1,000,000 Each Employee/Disease



This insurance shall cover the Contractor (and, to the extent they are not otherwise insured, its subcontractors) for those sources of liability which would be covered by the latest edition of the standard Workers’ Compensation policy, as filed for use in the State of Florida by the National Council on Compensation Insurance (NCCI), without any restrictive endorsements other than the Florida Employers Liability Coverage Endorsement (NCCI Form WC 09 03), those which are required by the State of Florida, or any restrictive NCCI endorsements which, under an NCCI filing, must be attached to the policy (i.e., mandatory endorsements).  In addition to coverage for the Florida Workers’ Compensation Act, where appropriate, coverage is to be included for the Federal Employers’ Liability Act, USL&H and Jones, and any other applicable federal or state law.



Commercial General Liability



$2,000,000 
General Aggregate Per Project



$2,000,000 
Products & Comp.  Ops. Agg.



$1,000,000  
Personal/Advertising Injury




$1,000,000
Each Occurrence



$     50,000  
Fire Damage 



$       5,000   
Medical Expenses  



Such insurance shall be no more restrictive than that provided by the most recent version of the standard Commercial General Liability Form (ISO Form CG 00 01) as filed for use in the State of Florida without any restrictive endorsements other than those reasonably required by the DCRDA’s Office of Insurance and Risk Management.  An Excess Liability policy or Umbrella policy can be used to satisfy the above limits.



Automobile Liability




$1,000,000
Combined Single Limit



(Coverage for all automobiles, owned, hired or non-owned used in performance of the Contract)



Such insurance shall be no more restrictive than that provided by the most recent version of the standard Business Auto Coverage Form (ISO Form CA0001) as filed for use in the State of Florida without any restrictive endorsements other than those which are required by the State of Florida, or equivalent manuscript form, must be attached to the policy equivalent endorsement as filed with ISO (i.e., mandatory endorsement). 



Pollution Liability 



$1,000,000 per Loss 









$2,000,000 Annual Aggregate



Any entity hired to perform services as part of this Contract for environmental or pollution related concerns shall maintain Contractor’s Pollution Liability coverage.  Such Coverage will include bodily injury, sickness, and disease, mental anguish or shock sustained by any person, including death; property damage including physical injury to destruction of tangible property including resulting loss of use thereof, cleanup costs, and the loss of use of tangible property that has not been physically injured or destroyed; defense including costs charges and expenses incurred in the investigation, adjustment or defense of claims for such compensatory damages; coverage for losses caused by pollution conditions that arises from the operations of the contractor including transportation.



Pollution Legal Liability


$1,000,000 per Loss









$2,000,000 Aggregate



Any entity hired to perform services as a part of this Contract that require disposal of any hazardous material off the job site shall maintain Pollution Legal Liability with coverage for bodily injury and property damage for losses that arise from the facility that is accepting the waste under this contract. 



Additional Insurance Provisions



A. Additional Insured:  All insurance except Worker’s Compensation shall be endorsed to name DCRDA and DCRDA’s members, officials, officers, employees and agents as Additional Insured.  Additional Insured for General Liability shall be in a form no more restrictive than CG2026, Automobile Liability CA2048. 



B. Waiver of Subrogation.  All required insurance policies shall be endorsed to provide for a waiver of underwriter’s rights of subrogation in favor of DCRDA and its members, officials, officers employees and agents.



C. Contractor’s Insurance Primary.  The insurance provided by the Contractor shall apply on a primary basis to, and shall not require contribution from, any other insurance or self-insurance maintained by DCRDA and any DCRDA members, officials, officers, employees and agents.



D. Deductible or Self-Insured Retention Provisions.  All deductibles and self-insured retentions associated with coverages required for compliance with this Contract shall remain the sole and exclusive responsibility of the named insured Contractor.  Under no circumstances will DCRDA and its members, officers, directors, employees, representatives, and agents be responsible for paying any deductible or self-insured retentions related to this Contract.



E. Contractor’s Insurance Additional Remedy.  Compliance with the insurance requirements of this Contract shall not limit the liability of the Contractor or its Subcontractors, employees or agents to the DCRDA or others.  Any remedy provided to DCRDA and DCRDA’s members, officials, officers, employees or agents shall be in addition to and not in lieu of any other remedy available under this Contract or otherwise.



F. Waiver/Estoppel.  Neither approval by DCRDA nor failure to disapprove the insurance furnished by Contractor shall relieve Contractor of Contractor’s full responsibility to provide insurance as required under this Contract.



G. Certificates of Insurance.  Contractor shall provide the DCRDA Certificates of Insurance that shows the corresponding Contract Number in the Description, if known, Additional Insureds as provided above and waivers of subrogation. The certificates of insurance shall be mailed to City of Jacksonville (Attention: Chief of Risk Management), 117 W. Duval Street, Suite 335, Jacksonville, Florida 32202.


H. Carrier Qualifications.  The above insurance shall be written by an insurer holding a current certificate of authority pursuant to chapter 624, Florida State or a company that is declared as an approved Surplus Lines carrier under Chapter 626 Florida Statutes.   Such Insurance shall be written by an insurer with an A.M. Best Rating of A- VII or better.  



I. Notice.  The Contractor shall provide an endorsement issued by the insurer to provide DCRDA thirty (30) days prior written notice of any change in the above insurance coverage limits or cancellation, including expiration or non-renewal.   If such endorsement is not provided, the Contractor shall provide a thirty (30) days written notice of any change in the above coverages or limits, coverage being suspended, voided, cancelled, including expiration or non-renewal.



J. Survival.  Anything to the contrary notwithstanding, the liabilities of the Contractor under this Contract shall survive and not be terminated, reduced or otherwise limited by any expiration or termination of insurance coverage. 


K. Additional Insurance.  Depending upon the nature of any aspect of any project and its accompanying exposures and liabilities, the DCRDA may reasonably require additional insurance coverages in amounts responsive to those liabilities, which may or may not require that DCRDA also be named as an additional insured.


L. Special Provisions:  Prior to executing this Agreement, Contractor shall present this Contract and Exhibit B & C to its Insurance Agent affirming: 1)
That the Agent has personally reviewed the insurance requirements of the Contract Documents, and(2)
That the Agent is capable (has proper market access) to provide the coverages and limits of liability required on behalf of Contractor.



1








From: Miller, Carla

To: Hodges. Lawsikia

Subject: additional question for 11 meeting

Date: Thursday, December 19, 2019 9:03:05 AM
Lawsikia,

On several occasions | have asked for the authority of JEA to keep the names of the bidders in the
ITN confidential.

(Confidentiality is in the ITN, p.44 question 11.)

| do not see that authority in FS 119.071. That statute exempts the actual proposal. FS 286.0113 (2)
exempts out any records presented at exempt meetings.

Under FS 337.168 (Dept of Transportation; contracting for public transportation) it states:

337.168 Confidentiality of official estimates, identities of potential bidders, and bid analysis and
monitoring system.—

(1) A document or electronic file revealing the official cost estimate of the department of a project is
confidential and exempt from the provisions of s. 119.07(1) until the contract for the project has
been executed or until the project is no longer under active consideration.

(2) A document that reveals the identity of a person who has requested or obtained a bid package,
plan, or specifications pertaining to any project to be let by the department is confidential and
exempt from the provisions of s. 119.07(1) for the period that begins 2 working days before the
deadline for obtaining bid packages, plans, or specifications and ends with the letting of the bid. A
document that reveals the identity of a person who has requested or obtained a bid package, plan,
or specifications pertaining to any project to be let by the department before the 2 working days
before the deadline for obtaining bid packages, plans, or specifications remains a public record
subject to s. 119.07(1).

(3) The bid analysis and monitoring system of the department is confidential and exempt from the
provisions of s. 119.07(1). This exemption applies to all system documentation, input, computer
processes and programs, electronic data files, and output, but does not apply to the actual source
documents, unless otherwise exempted under other provisions of law.

| do not see an exemption like this that would cover the JEA ITN process.
Under what authority are the names of the bidders being kept confidential? Can Robert cover that

in our 11am phone call? Thanks.

Carla
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From: Hodges. Lawsikia

To: McCarthy, John P. - VP & Chief Supply Chain Officer; "McCollum, Jenny G. - Dir Procurement Services"
Cc: RHosay@foley.com; BJGrossman@foley.com

Subject: clarification re ITN protest period

Date: Tuesday, December 24, 2019 3:21:11 AM

John/Jenny,

Please confirm that the 48 hour period would start upon the board’s action tomorrow and not end
until essentially 72 hours after board action due to the Christmas holiday. | did not find anywhere in
your code that addressed holidays but | could have missed it.

Robert/Ben, let me know if you disagree.

Also, as to public records requests, please call me as Jon Phillips, deputy of Litigation, has provided
guidance that | want to pass along in handling these requests.

Thank you,

Lawsikia

Lawsikia J. Hodges

Deputy Government Operations

Board Certified City, County and Local Government Lawyer
(904) 255-5059
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