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OFFICE OF GENERAL COUNSEL

CITY OF JACKSONVILLE

117 WEST DUVAL STREET

SUITE 480

JACKSONVILLE, FL 32202

PHONE: (904) 630-4647


MEMORANDUM

TO:

Charter Revision Commission Members
FROM:
Paige H. Johnston, Chief of Legislative Affairs 
RE:
Florida Constitution and Charter of City of Jacksonville 

DATE:
September 13, 2019
Question

A. Whether the Legislature has the authority to amend any and all provisions of the Jacksonville Charter.

B.  Whether that power is in accordance with the Florida Constitution.
Short Answer

A. Yes.  The Legislature has the authority to amend any and all provisions of the Jacksonville Charter.
B. Yes.  Article VIII, Section 9 Florida Constitution (1885) grants that power to the Legislature. 
The Florida Constitution authorizes the Legislature to create a municipal corporation that incorporates all city and county officers, including all county constitutional officers that previously existed in Duval County and Jacksonville into a single consolidated government. The Legislature created this single government, and the consolidated government was approved by the electorate, adopting the Charter in Chapter 67-1320, Laws of Florida.  Since that time, the Legislature has adopted the current Charter in Chapter 92-341, Laws of Florida.  
While the City must comply with the Florida Constitution, that same constitution grants the power to the Legislature to create a unique form of government for Jacksonville.  This form of government is set forth in the Charter, as amended (by either the electorate of Duval County by referendum or by special act of the Legislature). The Charter provides for a unique government structure as to the City of Jacksonville different than any other local government in Florida.  
Analysis
The State of Florida is governed by the Florida Constitution of 1968, as amended (1968 Constitution).  Generally, local government units are broken down into two types of units in Florida: counties and municipalities. In every county but Duval, the Florida Constitution creates a county government.  Every county has at least one city government, whereby the county and the city (or cities) can exercise separate local government powers.  
The City of Jacksonville Charter established a consolidated form of government, which was adopted by the Legislature in Chapter 67-1320, Laws of Florida, as amended (Charter).  The Legislature established the Charter based upon the specific authority of a constitutional amendment approved by voters to the then-existing Florida Constitution of 1885 (1885 Constitution). Section 9, Article VIII, 1885 Constitution.  Section 9 was proposed in the Florida Senate in 1933 by Senate Joint Resolution (“Jacksonville Consolidation Amendment”) and approved by the voters of the State in 1934. 

The 1968 Constitution includes Article VIII, Section 6 (titled Schedule to Article VIII).  Section 6, subparagraph (e), called “Consolidation and Home Rule”, which specifically reserved the right of the Legislature to consolidate all Duval and Jacksonville governments pursuant to the original authority of Section 9 of the 1885 Constitution. 
The 1968 Constitution, through incorporation by reference of the Jacksonville Consolidation Amendment, provided the Legislature with the power to establish a municipal corporation in place of all county, municipal and local governments, boards, bodies and officers, whether they be constitutional or statutory, and enabled the Legislature to prescribe the jurisdiction, powers, duties and function of the municipal corporation, its departments, boards, bodies and officers.  In addition, the 1968 Constitution provided that if consolidated, Jacksonville would be able to operate with all powers of a municipal corporation and also be recognized as having all the same powers as a county government. Further, Section 9 of the 1885 Constitution language provides that the Legislature may amend the Charter at any time. 
Amending the City Charter
Amendments to the Charter may be accomplished by one of four different methods: (1) ordinance by the City Council, (2) ordinance approved by referendum, (3) special act of the Florida Legislature and (4) a voter initiative approved by referendum. The enactment of an ordinance by the City Council is done pursuant its home rule power. As previously mentioned, home rule power is broad, but it is not absolute. Section 3.01 of the City Charter provides that such home rule Charter amendatory power may be exercised with the exception of the following matters:

1. Municipal annexation of unincorporated territory, merger of municipalities and exercise of extraterritorial powers by municipalities;

2. Any subject expressly prohibited by the Constitution;

3. Any subject expressly preempted to state government by the Constitution or by general law; and

4. Any subject affecting the power, rights, duties and abilities of Jacksonville Beach, Atlantic Beach and Neptune Beach, or the Town of Baldwin.40
The second method of amendment provided by section 3.01 of the Charter is by ordinance approved by referendum as provided in Section 166.031, Florida Statutes. The types of Charter amendments contemplated by this method include legislation that affects:

1. The creation or existence of a municipality,

2. The terms and manner of elections of elected officials,

3. The distribution of powers among elected officials,

4. Matters involving Charter provisions relative to appointive boards,

5. Matters involving the Offices of General Counsel and Council Auditor,

6. The form of government, or
7. Any matter affecting the rights of municipal employees.

The third method by which the Charter may be amended is the enactment of a special act by the Legislature. Under the Jacksonville Consolidation Amendment the Legislature retains jurisdiction to amend or extend the Charter without referendum. Such legislative amendments take the form of special legislative acts known as “J-Bills” because they relate to the City of Jacksonville. J-Bills are considered by the Council in the Rules Committee and before the Council in order for the Council to make its recommendations to the Duval Delegation.  They are then presented to the Duval County Legislative Delegation for approval and ultimate filing in the State Legislature. The Duval County Legislative Delegation can follow the recommendation of the City Council or it can ignore it and approve or disapprove J-Bills on its own.

The fourth method by which the Charter may be amended is a referendum approving a proposed amendment placed on the ballot by petition. 
Consistency with Florida Constitution
In 1969, the Florida Supreme Court rejected all challenges to the constitutionality of the Jacksonville Charter Amendment and the creation of the Consolidated Government of the City of Jacksonville. Jackson v. Jacksonville, 225 So. 2d 497 (1969).  The Court rejected the argument that the 1968 Revision to the Florida Constitution effectively repealed the Jacksonville Consolidation Amendment.  In other words, the Court upheld the authority of Legislature to eliminate all former county and municipal governments to incorporate them into a single consolidated municipal corporation, and upheld the authority of the Legislature to amend the Charter at the Legislature’s prerogative. 
Applicable Law
CONSTITUTION OF THE STATE OF FLORIDA
AS REVISED IN 1968 AND SUBSEQUENTLY AMENDED

*  *  *

ARTICLE VIII

LOCAL GOVERNMENT

SECTION 1.
 Counties.
SECTION 2.
 Municipalities.
SECTION 3.
 Consolidation.
SECTION 4.
 Transfer of powers.
SECTION 5.
 Local option.
SECTION 6.
 Schedule to Article VIII.
*  *  *

SECTION 6. Schedule to Article VIII.—
(a) This article shall replace all of Article VIII of the Constitution of 1885, as amended, except those sections expressly retained and made a part of this article by reference.
*  *  *

(e) CONSOLIDATION AND HOME RULE. Article VIII, Sections 9 (FN 1), 10 (FN 2), 11 (FN 3) and 24 (FN 4), of the Constitution of 1885, as amended, shall remain in full force and effect as to each county affected, as if this article had not been adopted, until that county shall expressly adopt a charter or home rule plan pursuant to this article. All provisions of the Metropolitan Dade County Home Rule Charter, heretofore or hereafter adopted by the electors of Dade County pursuant to 3Article VIII, Section 11, of the Constitution of 1885, as amended, shall be valid, and any amendments to such charter shall be valid; provided that the said provisions of such charter and the said amendments thereto are authorized under said 3Article VIII, Section 11, of the Constitution of 1885, as amended (emphasis added).
*  *  *

1 Note.—Section 9 of Art. VIII of the Constitution of 1885, as amended, reads as follows:
SECTION 9. Legislative power over city of Jacksonville and Duval County.—The Legislature shall have power to establish, alter or abolish, a Municipal corporation to be known as the City of Jacksonville, extending territorially throughout the present limits of Duval County, in the place of any or all county, district, municipal and local governments, boards, bodies and officers, constitutional or statutory, legislative, executive, judicial, or administrative, and shall prescribe the jurisdiction, powers, duties and functions of such municipal corporation, its legislative, executive, judicial and administrative departments and its boards, bodies and officers; to divide the territory included in such municipality into subordinate districts, and to prescribe a just and reasonable system of taxation for such municipality and districts; and to fix the liability of such municipality and districts. Bonded and other indebtedness, existing at the time of the establishment of such municipality, shall be enforceable only against property theretofore taxable therefor. The Legislature shall, from time to time, determine what portion of said municipality is a rural area, and a homestead in such rural area shall not be limited as if in a city or town. Such municipality may exercise all the powers of a municipal corporation and shall also be recognized as one of the legal political divisions of the State with the duties and obligations of a county and shall be entitled to all the powers, rights and privileges, including representation in the State Legislature, which would accrue to it if it were a county. All property of Duval County and of the municipalities in said county shall vest in such municipal corporation when established as herein provided. The offices of Clerk of the Circuit Court and Sheriff shall not be abolished but the Legislature may prescribe the time when, and the method by which, such offices shall be filled and the compensation to be paid to such officers and may vest in them additional powers and duties. No county office shall be abolished or consolidated with another office without making provision for the performance of all State duties now or hereafter prescribed by law to be performed by such county officer. Nothing contained herein shall affect Section 20 of Article III of the Constitution of the State of Florida, except as to such provisions therein as relate to regulating the jurisdiction and duties of any class of officers, to summoning and impanelling grand and petit jurors, to assessing and collecting taxes for county purposes and to regulating the fees and compensation of county officers. No law authorizing the establishing or abolishing of such Municipal corporation pursuant to this Section, shall become operative or effective until approved by a majority of the qualified electors participating in an election held in said County, but so long as such Municipal corporation exists under this Section the Legislature may amend or extend the law authorizing the same without referendum to the qualified voters unless the Legislative act providing for such amendment or extension shall provide for such referendum (emphasis added).
History.—Added, S.J.R. 113, 1933; adopted 1934.

*  *  *
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